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Supreme Court of Louisiana.

No. 11,134,

Ex-pARTE, HOMER A. PLESSY.

-

BRIEF OF RELATOR FOR WRITS OF PROHIBITION AND CERTIORARI

2,

TO THE JUDGE OF S8ECTION ““ A,”” CRIMINAL DISTRICT COURT,
FOR THE PARISH OF ORLEANS.

SYLLABUS.

Act No. 111, approved July 10, 1890, entitled ** An act to promote the
comfort of passengers on railway trains, ete., ete.,” is in conflict
with the thirteenth and fourteenth amendments to the United
States Constitution, because it denies equal protection of the laws
to all classes of citizens; perpetuates megualities in the enjoy-
ment of their rights ; perpetuates race prejudice ; and deprives citi-
zens of liberty and immunity, without due process of law.

The State legislature has never defined the meaning of the term
*‘ persons of the colored race,” nor classed those who should be in-
cluded in such definition ; and the right to make such classifica-
tion, based on race and color, can not be delegated to conductors
of railway trains; nor has the said legislature the right to make
refusal to abide by such classification n erime, nor to make the said
refusal punishable by fine and imprisonment.

The legislature is Constitution to exempt
from liability i ggo

CAITY passengers on & ho have refused to abide by
their decision, as to whether such passengers belong to the white
or c¢olored race.

The object of the said statute is not expressed in its title, because
the plain intention of the said act is not to promote the comfort of
passengers, etc., ete.

The act deprives the citizen of remedy for wrong, and is unconstitu-
tional for that redson.
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Baid statute is likewise void, because the State has vo power or
authority to grant exclusive rights or privileges to citizens of the
United gtates of one race, which are denied to citizens of another
race, or to make the refusal to submit to such denial a penal

offense. "

The said law is unconstitutional, for the further reason that the State
has no power to distingnish between citizens of the United Btates,
as regards any right, privilege or immunity to be enjoyed or ex-
ercised by such a citizen on account of race or color.

That the State has no power to authorize any person to determine
the question of a citizen’s race or color without testimony, or to
make the rights or privileges of any citizen of the United States
dependent on the fact of race, or its determination by such un-
authorized person.

That another purpose and object of said act appears upon its face
and is not expressed in its title, viz.: to #asort and classify all
sengers upon railroads doing business within the State, according
to race,and to make the rights and privileges of citizens of the
United States dependent on said classification, and said statute is
therefore void.

10. That the right conferred upon the conductor to refuse to carry such
pretendedly contumacious passenger is a punishment imposed
without due process of law, and a denial to citizens of the United
States of equal protection of the laws.

11. That the East Louisiana Railway Company is a corporation or-
ganized by the laws of the State of Louisiana, as a common
carrier, acting by virtue of a public charter and carrying passen-
gers for hire, and can not be authorized to distinguish between
citizens according to race.

STATEMENT.

On the seventh of June of the present year, the petitioner, Homer
A. Plessy, bought a first-class passenger ticket to be conveyed on the
East Louisiana Railroad from the city of New Orleans to the city of
Covington in St. Tammany parish, and taking his seat in & coach of the
train where white passengers were accommodated, was proceeding on
his journey, when he was suddenly ordered by the conductor of the

train to leave the passenger coach in which he was seated and to occupy”

snother coach, indicated to him as set apart for colored passengers. He
refused to comply with this unreasonable request, and was thereupon
again ordered to vacate his seat or leave the train, under penalty of being
sent to jail. Upon again refusing, and insisting upon his right to remain
where he was, he was seized by the employés of the train and a police
detective named C. C. Cain, and rugely ejected from the train. After
being forced from the train, he was taken into custody by the said of-
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ficer and conveyed to the parish jail and there incarcerated. On the
following morning an affidavit was made against petitioner, before the
Recorder of the Second Recorder’s Court of New Orleans, by the said
police detective, C. C. Cain, charging petitioner with violating a law of
this State approved July 10th, 1890, forbidding colored persons to oceupy
geats in coaches set apart for white persons on passenger trains. He was
afterwards committed for trial to the Honorable Criminal District Court
for the Parish of Orleans, and compelied to furnish bond in a very large
sum for his appearance before said Court. Upon arraignment, he ob-
jected that the statute under which he was prosecuted was unconstitu-
tional and void, for the reasons and on the grounds set forth in the plea
now in the record ; and that the said Honorable (riminal Distriet Court
was precluded from taking cognizance of the said charge against him.
The Court overruled the said ples, and would have put petitioner on his
trial, with a view to his conviction and sentence, when petitioner, being
without any other remedy under oar Btate laws, applied to this Honora-
ble Court for writs of prohibition and certiorari, to enjoin further pro-
ceedings in the said cause until this Honorable Court can inguire into
the validity of the same, and, in due course, to order petitioner’s dis-
charge. Petitioner is of mixed Caucasian and African descent, in the
proportion of seven-eighths Caucasian and one-eighth African blood ;
but the admixture of colored blood is not discernible in petitioner’s com-
plexion. ' -
ARGUMENT.

1.

The petitioner contends that, as a penal statute, Aect
No. 111, approved July 10th, 1890, is unconstitutional
in all its parts; although the respondent will insist that
the law is good ard valid in every respect, except in so
far as immupity from damages is extended to the rail-
way companies and their officers, and the courts of the State
are sought to be rendered powerless to condemn them as res-
pousible for the consequences of their own acts, and abuse of the
discretion reposed in them by the provisions of the statute.
Indeed, the legislature might with equal reason undertake by an-
ticipation to say that the courts shall not condemn a policeman
for ciabbing an unresisting prisoner in his custody. We cite
two decisions, upen two statutes, one of the State of Maine, and
the other of the State of Illinois, with which the act in ques-
tion will compare as a euriosity of legislation. |
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“ A statute providing that no person shall recover damages -

from a municipality for an injury from a defect in a highway,
unless he resides in a country where similar injuries constiﬁhte a
like cause of action, is ubconstitutional” (clearly because it de-
nies equal protection of the laws.)

(Pearson vs. City of Portland, 69 Me. 278.)

‘“ Also, making railroads liable for expenses of the coroner

and his 'inguest, and the burial of all persons who die on the.

cars, etc., etc.’’ Held to be unconstitutional so faras it nuder-
takes to make railroads liable, where they have vmlated no law
and been guilty of no negligence.

Ohio and M. Ry. Co. vs. Lockey, 78 L. 55.

In this same connection, we will add that by this provision
the legisiature of onr State has undertaken to say what construe-
tion shall be placed or the statute, and to interpret the consti-

tutionality of its own act, an undisguised assumption of judicial .

power.

‘A mandate of the legislature to the judiciary, directing
what construction shall be placed on existing statutes, is an
assumption of judicial power, and unconstitutional.

Governor vs. Porter, 5 Hunph. Tenn. 165.

1t is for the courts to adjudge, not for the legislature to com-
mand, whether railroads and conductors shall be held responsi-
ble by passengers whose rights are ignored or invaded.

IL

The object expressed in the title of the statute certainly was

-not the ineentive that lead to its enactment, viz.: “To pfomot'e

the comfort of passengers on railway trains.”” -Was it to. pro- -
‘mote the eomfort of white passengers, or to promote the comfort_
of colored passengers? In either alternative, the act furnlshe&- ;

an example of class legislation, and marked dlscrunmatlon on

account of race and color. Now, it was not to promote the com- - B

fort of white and colored passengers alike, and thus av01d con-

tact between persons of different races, because the pronsmns_ :

i
i
f
n
i
]

of t.he act are expressly confined to rmlroads other than sb_reetjf
" railroads; and whois there that does not kpow. that eontaeb-fbe '

tween whlbe and colored persons on’ street; rallroads is. m'm

- mediate, and many thonsand times: more frequenb, tha

: other line or system of railroads- carrymg passengé"_ _for ire
7 But we are told that where the words of a statate. are p ain g

" unamblguous, the letter of the law is not to be dlsregarded_ nn :
_der pretext of pursning its spirit. The rale has. 1ts exeeptlons, '
however, and like every general rule, when followed to- extremes, o

leads to Ioglcal absurdity.
Here is an example in poing; the Ohmese are not the favox-

ites of the law in California : -
“ The S8an Francisco ordinance of Jane 14th, 1876, prov1d--

“ing that every male person imprisoned in the connt.y Jjail, ebe.,

shall have his hair cut or clipped to an uniform length of one
inch from the scalp. Held, invalid and -in contravention of the
XTVth Amendment of the U. 8. Constitution, being directed ex-
pgessly against the Chinese.”” Ah-Kow vs. Nunan, 5 Sawyer,
b52. . . '

It is urged in argument that the statute applies to both

- white and colored ; that neither shall occupy the compartment or

coach of a passenger train set apart for the accommodation of
persons of the race to which he does not belong. That the same

penalty is visited on the white as upon the eolored. ‘Granteﬁ o

in I:he same two categories. Colored nurses attendmg whlte

einldren are allowed to occupy the coaches of rallwa.y hrams - e

R &-_-set. apart for white passengers, and w]nte nnrses, if. any. snch'i L
_'ﬂ'i-:rthere be, attendmg colored c]nldren, are on l;he other hand S :




;% equa;lity of | rxghts was Oflg'l__=
it smll remaing there.

Am. and Eng Ency of Law, ;27 : -

It does not require that the State shall secure mfalhbxhty
the practical administration of the laws; nor can its fmlure 1o
. do so in any particalar case be deemed demal of the equal' :
protection of the laws.— Ibid. o N

The fourteenth amendment furnishes an addmonal guara.nw g
against any encroachment by the States upon ‘the fundameﬁta
rights which belong to every citizen as a member of soclety

Tbid. 727.
I1lL.

’I‘he only remedv petltloner has under State laws 1s l;o apply E
~ to.this Honorable Court for writs of prohlbmon and certiorari;
as prayed for in his petition. ;- ap;
after _]udgmems and senbenee, because the stat

after sach. senteneer as the
. obtain-. rehef by writ of
Oonrt, beoanse ‘the case is
sach writ would nots avaﬂ-






of thls gua.rant,y o CEEUA
Umbed Sta.taes V8. 01 mkshand 92 U S 542

Tt has been declded by thls
bé@nﬁ.l,} a8 a;r.eglilation' of com
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ishop O Marrmge and’ D1vorce,

‘A miegro:is. 4 person - havmg ihis velns on‘
f Afrlca.n blood.” State vs: Oh‘avers 5 J ones

woald therefore be v01d Repm;atmn isa specles of proper_

and is valuable in ])roportlon as it entails rlghts and P 8; - e A hab mcludé 'a ersdn v} o s less“-- shionzh oak

whether social or pohmcal The rlghts ‘and prlvﬂeges of awhite i eg i 'nfoﬁe fourth of AI_)fllcan blood 73 hersoh y

man, as sech, are not to be. ta.ken from hun by. State leglslatlon;: (& 3 o el i

Nobody can ignore: the fa.ct; tha.t ‘while ﬁhe pohtlcal_ mghts and

prlwleges of whlbe and black are equal before %_the la.w, : y LT :

cial reeogmtlon, as of the Whlte race, enta.lls conslderatlo €8~ i oy g _g%%feerd :’?;': 21);11‘:810[;3

teem and respect m the commuml;y, oﬂ;en based on no hlgh' r R alatto -an 6 . L

elaim, from whieh, however, bhe humbler cltnzen of: th"oth 8 di t;mctlon, h'rWUlg considered & m-ula.tto t° be a person Of_"?" '
e __h1te, or Eufopeéan; and negro descént, in whatever pro: oo

race is practlcally excluded po ke -blood. may be mlxed 27 Adm, a,nd Eng Ency 947 -
and ‘?‘ases\thele clted :

i
i
: i

S St
Rt

b ' "n' ’that IS the oﬁ‘sprmg of L
“ane ress by a Wl;lte Hiian; or of A whlte woman by a negro W
"--Th rHia *vs__hState;:' _SA]a. 276 [N e M e

Albhough suecesswe Ieglslatures of thls Stat’

o T AT

race, f whlch other Stat;es and. commumtles have.D Ebe

mmdful as appearsby certa.m sta.t;ubes a.nd constltntmns, é-d : 3
vy s avmg béern given byphymcxanswhat the foo
t;mgulsh g-marks of race.”’.” Daniél v&."Guy; SB0LY L T
i1 EK: s Within. the meaning - of the Mlchlgan“; o
e -less than e-fourth oj Afriéan

R

e T s A e i

[ * People vs
i “?e_rson of eoloz, .

_ ; s@ person, .
the ground of race and color urth =:decree mclnswe P




c o 1egio-blood,
. t-o be error-’

L $6Phe , hethe:p 300 are col"
eolor and features; re 'doubt;fn

. “An mdlctmen
color,’ -with- ear Arms, can
* "Norgh Carolina is ¢ fined to ¢
. 5JonesN G 11 S
- Under thé provisions of - th Mlchlgan Jonstit
rmg upon ‘‘every white maleé itize nd “‘civilize
it.ants of Indlan descent the elective franchi _
Were _erw1se lta wo .d*’revwe the reglme of Rteheheuf‘ '
Mlch . P, 57 S in. . Now, the aﬂidamb"'n qnestlon, exhiblt “ A0 g
' “On the questlon w the. i ation -
provisioh. embracing’ persons
blood, repatation, and the opinion: elax
in evidence, but the weight of-the‘evidenceis fo ' ere 18 J%; 0o “foun S
White vs. Clements, 39 Ga 23 7 _str:cb Attorney aga.mst theff-'_-___;. ook

ob_]ecmon 13, tha.t he aﬁidav:tf B

1ppres i the mformatmn, almp_ ¥, We. 1nf’er, be- ff.':
_ doubbw ether, siang; an’




- that he faals to real:ze the enorml
cmzen’s rlght;s! It is the rlght, pm

e highest é.nd ost- sole mn exﬁreééldn o =fthe State’s leglslattve .' o




- to expost;ulate with the wrongdoer :
absolute right, an’ 1nallenable rlght a I‘lghb"‘
'consmtutlona.l amendments, Wlth_: equal Tedso!

fend his person, his’ fa.mlly, or, hls prope ‘b
attack and, unlawful mtrusmn H_lﬁ; ldepﬁi

b Posmve rights and prlvzleges are undoubtedl' sect.
the fourteenth amendment; but they are sécured by 3 ay-of pro
* hibition against State laws. and State proceedm ffec
rights and privileges, and by power given t0: -Cor
late for the purpose of carrying such: Pprohibitic
% * * ¢Ttdoes not anthorize Congress to- cre
-municipal laws for the regulatlon of private: rlghts,

v1de modes of redress agalnst the operamon of State 12
r judici , here

a.mendmenb ” Ibld :
'.[‘hls is the law of the lan__

I _sueh

“gxma. VA, Rlves, 100 U. 8. 313, ‘and ‘éx parﬁ Vi
'The lmprlsonmeut of a cltlzen _'by a.uthon_ .

) to these words from Ma,, 18 '

land 7 after volumes spoken and written; with’

exposmon, the good sense -of mankind. has-at lei 1
down tg this—that they were 1nl:ended to secure the ‘mdx

"pecml rule for
the la.nwuage of Mr.
_7eral law, ala whi
sap uiry; and 1en,__ ers Judg ent.only

“gaan ;nby ag 0y encroaehment by -th
B damenta.l rlghtsw ¢h- belong bo every cmzen a.samem‘b

I ‘erym_}urybo’c( Facter by
"-noﬁ 18 unconstit 'o. all.l_, ]

3 0]
"___7degree 0. the ex
*‘Each,.in-the exercise
her 5 but all vightfally -

her i ﬁindlng on the obheré And the ‘Constitation -
supreme over ail?: Dodge* vs. 'Woolsey,; 18 How. 33L.: SR
‘¢ The le sla.ture can-exe ise 10 | r whlch properly be T




_ "“ya,nd any legislative -
ther than those conta,med m th'

R il ‘The législature can: 1
:__';denc' ““And:-to divest rxghts
' should he _concluswe ev1dence ' Little

- 8163 : S

i “It IB an &tabllshed prmelple of oonstltutlonal aw, that th
power -conferred upon the legislature to €énact law_ AT not;
~ delégated. by that department t,o' any obher body 0

i Am‘_and Eng Ency 698, e

‘-Eng Boey. 681, . -- :
el An aet of the leglslature h_wh ndertakes_to de‘
o f_.ijuestnons of fact and law, affecting the rights.of pers
. erty,. 18 judicial in its character; and is thereforé nota.rip
7. ‘subject of - legislation. - The legis it
o power to coptrol th ion : '
.0 %= “The administration of public’ _)usblce i -eferre
S ourts, t,o ascertam t:he facts and: determine th

S g _nals, i 'dertermme whether: actm
question in a suit pending, before gpugt '
_ .;_:;st;ltni;m 1 of l;he Umteq Stat; OF O .-the State and1f s fotind;
i vl e . 3




= thlrteenth a,mendment, nora _
adequate power to forbld any suc b
L 109 0. s P. 3 L






