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My dear Judge:-

Your brief material did not reach me until Thanks-
giving day. 1 had already prepared a brief for the printer,but I
overhauled the last part of it and put in the authorities amd
propositions on jurisdiction,contained in yours to me.

The willful part is not of much consequence in the

Court of Appeals,because they will treat that as having beén
passed upon below. The only questiondthey will really consider
will be whether or not,first,we can raise the question of juris-
dietion and the insufficieney of the affidavit,in the way which we
took to raise it; seecond,whether or not the initial affidavit
conferred jurisdiction upon the Cour£ to make the orders com-
plained of, The Speeial Term thought the affidavit insufficient,
but that we could only review the orders on appeal therefrom. VI
pointed out to the General Term that this was erroneous,in as much
as the Statute and the cases both agree that orders made ex parte
or by default,cannot be reviewed by appeal,but that the correct
practice is to move to sét them aside,as we did. The General
Term still held the affidavit insufficiént,but thought we should

have moved to set the orders aside before the Judge who granted

theam,and I have now pointed out to the Court of Appeals that this
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