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JUDGE MAYNARDS LETTER

- IN REGARD TO THE

Contested Menatori

A
To HoXN. RoBERT EARL,
Chief Judge of the Court of Appeals,
and
Hox, DavID L. FOLLETT,
Chief Judge of the Second Division-

BSo much has been said in regard to my
conduct as an attorney for the State board
of canvassers in the late contested election
cases, by persons who are evidently un-
familiar with the facts, and it has attracted
public attention to such an extent that I
deem it appropriate to lay before you all
the facts bearing upon my relations to those
cazes, I do this because you represent the
only body which could, with any propri-
ety, expect a statement from me upon this
subject. :

Tf)e facts are briefly these: I was re-
tained by the State board of canvassers
and by the individual hembers thereof, on
December 1, 1881, to act as attorney and
counsel for them in all matters and legal
proceedings brought against them or call-
Ing for their action in the senatorial con-
tests in the Fifteenth, Sixteenth, Twenty-
fifth and Twenty-seventh senatorial dis-
tricts. Delos McCurdy, Esq., of New York
city, was associated with me in the cases
and my appearance was not in any ofﬁc_m.i
capacity, but solely in my private capacity
as an attorney, as the papers in the case will
show, The sttorney-general was himself
a party defendant in those proceedings,
ang 1 iad no connection with them as
deputy attorney-general. The appearances
therein are all signed “I. H. Maynard and
Delos McCurdy, attorueys for,” etc. Four
other attorneys, of great eminence in the
profession, were retained as counsel, and
gave advice upon all important guestions
arising in the cases. Before the State board
of canvassers met or had an opﬁortumty to
meet, or to take any action whatever, the
members of the board were served with a
large number of stays, ex parte orders and
orders to show cause at Special Term of
the Supreme Court, with the accompanying

-papers, all of which were, as soon as
served, delivered to me, with the request
to attend to them and take such action as
in my judgment would be lawful and
proper. ‘These orders accumulated, until
on Becember fifth there were five orders to
show cause, which came on for hearing at
the Hudson Special Term, before Mr.Justice
Edwards—two relating to the Twenty-
seventh district, and one for each of the
other districts. The proceeding in the
Fifteenth district was entitled '‘The Peo-
ple, ete., ex rel. William C. Daley and John
P Blatt, against the State board of can-
vagsers and the individual members there-

al Flection Cases.

of.” The argument of the cases lasted
nearly the entire day and was not con-
cluded when the counsel for the relators
through Hon. W, A, Sutherland, proposed
that the parties should enter into a stipu-
lation by means of which all guestions in
controversy in the various senatorial dis-
tricts should be taken to and submitted to
the Court of Appeals for final decision.
Especial emphasis was laid upon the fact
that if this proposition was accepted, it
would put an end to the whole contro-
versy relating to these elections, T said,
in response, I was in favor of the proposi-
tion, but asit wasentirely new, unexpec-
ted and important, I did not feel justified
in accepting it without consulting with
my clients. That I should advise accept-
ance of it and had no doubt it would
accepted; but did not wish to take the
responsibility of signing such a stipulation
at ‘that time, If, however, the matter
could be held until Monday morning
following, I could then mive & ] answer,
which I did not doubt would be favorable.
Judge Edwards then adjourned the court
until Monday morning at Albany, when
the proposition was accepted, and the fol-
lowing stipulation drawn and sjigned:

SUPREME COURT—ALBANY COUNTTY.

In the Matter of the Application of the
People of the State of New York

"on thke Relation of Franklin D. Sher-
wood, for a Mandamus against Frank
Rice, as Secretary of State.

In the Matter of the Apglic&tion of the
People of the State of New York, on
the Relation of Franklin D, Sherwood,
for a Mandamus against Frank Rice,
as Becretary of State; Edward Wemple,
as Comptroller of the State; Elliot F.
Danforth, as Treasurer; Charies F.
Tabor, as Attorney-General, and John
Bogart, as State Engineer and Sur-
veyor, Composing the State Board of

Canvassers.

The Peoﬁe of the State of New York, on
the Relation of William C. Daley and
John 1. Platt against the Board of
State Canvassers of the State of New
York, and Frank Rice, Secretary of
State; Edward Wemple, Comptroller;
Charles F, Tabor, Attorney-General;
Eliot F. Danforth, Treasurer, and
John Bogart, State Engineer and Sur-
veyor, as Members thereof and Each of

em.

In the Matter of the Application of Rufus
T. Peck for a rit of Mandamus
against the Board of State Canvassers.

In the Matter of the Application of John
H. Derby for a Writ of Mandamus
against the Board of State Canvassers.

It is hereby stipulated, in each of the
above entitled proceedings, that an appeal
shall be immediately taken from each of




+

the orders qrant-ed therein, at the Colum- :

bia Special Term commaénciog December 5,
1891, and entered in Albany county clerk’s
office December 7, 1891, that the relators
therein will print the papers upon such
appeals and furnish them so that the
a.ppeals shall be submitted to the Geperal
Term, now being held in the Third
Department, on Tuesday, December 8,
thut the respondents, upon such
appeal, will accept notice of argument
thereof for that day and unite with the
appellants in a request to the General
Term to put such appeals upon its calendar
for that day, and rmmediately hear and
decide appeals; that the defeated party at
General Term shall immediately appeal to
the Court of Appeals, and the prevailing
party shall accept short notice of argument
of the appeals in that court, and unite with
the appellants in a reguest to the court to
lace the appeals upon the present calen-
ar and hear them upon some day to
be fixed by the court therefor asearly as
practicable, and that the proceedings of
the State hoard of canvassers, relating to
the canvass of votes for senator in'the
Fifteenth, Sixteenth, Twenty-fifth and
Twenty-seventh senatorial districts be sus-
pended until the decision of the Court of
Appeals upon such appeal, providing such
decision be made prior to December 30,
1891, and that such canvass shall be com-
pleted and the certificates of the re-
sult and of election made and issued
by the State board of canvassers
in accordance with the decision of
the Courtof Appeals in these cases, if so
made, and also in the Twenty-fifth district
in accordance with the decision of the
Court of Appeals in this and other appeals.
Dated Albany, September 7, 1891,

1. H. MAYNARD and
- DELOS McCURDT,
Attorneys for State Board of Canvassers
and Frank Rice, Secretary of State.

J. F. PARKHURST,
Attorney for F. D. Sherwood, Relator.

WILLIAM NOTTINGHAM,
Attorney for Rufus T. Peck.

MATTHEW HALE,
Of Counsel for Relators Daley and Platt
and Derby, and all other Relators.

Thereupon pro forma orders were enter-
ed the same day, both in Special and Gen-
eral Term, and an appeal taken ineach
case to the Court of Appeals.

So far as the State board of canvassers
was concerned, the only question involved
in the Fifteenth senatorial district was the
validity of the statement of the canvass of
the votes in Dutchess county, then before
that board. If this statement was prop-
erly authenticated, the State board
could not go behind it, no matter
what legal controversy there might be re-
Iating to the action of the board of county
canvassers, With such controversies the
State board did pot and could not concern
itself. This statement of the county can-
vass wasg attacked on the ground that it
was not attested by the county clerk as re-
quired by law, but BF ried to be attested
by one John J. Mpylod, as secretary pro
tem. of the beard, and upon the further
ground that the county board could not
send the original returns directly to the
State board, but must file them in the
county clerk's office, and certified copies
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thereof be forwarded to the State board by
the clerk, . .

Referring again to 1he stipulation, it is

roper to say it was made and entered into
Ey all the counsel in the cases, in absolute
good fuith and with the perfect understand-
ing, on our part, that, by its express terms,
it embraced all matters in controversy in
the contested election cases, and submitted
them for final decision to the Court of A
peals. It was read to the Court of Appea
on the argument by Mr. Choate, the lead-
ing counsel for the relators, and the court
informed by himn that its decision would
finally settle and determine the-whole con-
tI‘OVGl‘S{' in these four senatorial districts
as well as the question which politicai
party would have control of the State sen
ate for the next two years.

At the time the stipulation was made,
and at the time of the argument
before the <Court of = Appeals, it
wuas not intimated by any one
then before the court that any attempt
would be made to send up from Dutchess
county a new return, and thereby create a
new controversy over the result there,
which could not be passed upon or de-
termined by the Court of Appeals. In
short, it was believed by us, and we had &
right to believe from the scope of the atipu-
lation and the statements made by counsel
for the relators, that they assumed that
the decision of the Court of A&)peals, in the
cases then before it, would flnally deter-
mine all possible controversy asto the re-
sult of the election in those four sepatorial
districts. In those cases my advice was
sought and given upon five separate pro-
positions: *

First—Whether the Supreme Courtat
Special Term possessed the power to con-
trol the action of the State board of can-
vassers, or its members, by means of stays,
injunction orders or writs of injunctive
mandamus,

I advised that the Special Term did not
possess such power, and that the power
could be exercised only by the General
Term in the Third department. This ad-
vice was sustained by the decision of the
Court of Appeals (The People ex rel. John
H. Derby vs. Frank Rice et al. composing
the Board of State Canvassers, 41 State Re-
porter, 933), in which it was held that the
members of the State board could not be
restrained or controiled in the performance
of their duties by an order granted at
Special Term, but only by an order granted
at the General Termi under section 605 of
the Code of Civil Procedure. The court
saying: ‘‘The inhibition of this statute is
jurisdictional and an order not granted as
prescribed is a nullity.”

Second—Whether Franklin D. Sherwood
was eligible to the office of senator in the
Twenty-seventh district, and whether the
State board of canvassers could be com-
pelled to issue to him a eertificate of elec-
tion, notwithstanding his ineligibility. I
advised the board that Sherwood was not
eligible, and that they could not be com-
pelled to issue to him a certificate of elec-
tion, and the correctness of that advice was
sustained by the Court of Appeals (Matter
of Sherw vs, State Board of Canvassers,
41, State Re‘%tl)rter 912), the court seying at.
page $916: *He (éherwood) could not be
elected to or bold the office of senator. He
violated the constitutional provision in
seeking the votes of the electors and they

violated it in voting for him. As matter of
constitutional law, any certificate the ap-
pellants could issue to him would be an
absolute nullity, and the only use he could
make of it would be to violate the consti-
tution and do a wrong by intrusion inte an
office which he has no right for one mo-
ment to hold.” Again, on Bagé 920; ““He
and his competitor may both present their
cases to the genate, without either of them
having a certificate of election, and that
body will have jurisdiction to determine all
the questions of fact and law involved in
the matter.”

Third—Whether ballots in the Twenty-
fifth district notindorsed with the number
of the election district where they were
used by the electors, but indorsed with the
number of another district, could be law-
fully counted for the candidate for whom
they were cast. I advised that they could
not be counted, but should be excluded
from the computation by the canvassers
and my advice was sustained by the Court
of Appeals in_People ex rel Nichols vs,
The Board of County Canvassers of Onon-
daga County (41 New York State Reporter,
718), the court, per Ruger, Ch. J., holding
that these ballots contained ‘‘obvicusly
illegal indorsements.” And, again, that
‘‘there is the strongest evidence in the case
to show that they were designedly trans-
posed.” And, again, “‘the ballots cast in
all of the towns and districts named were
taken under circumstances which obvi-
onsly exposed the political character of
every Republican vote, as notoriously as
though it had been openly proclaimed by
a herald at the polls.” :

Fourth—Whether the returns of the
board of county canvassers of Dutchess
county authenticated by John J, Mylod, as
secretary pro tem., were validly certified so
agto entit]fe them to be filed and considered
by the board of State canvassers, as a duly
authenticated result of the canvass of the
board of county canvassers of Dutchess
county, upon which the State board of can-
vassers could lawfully act.

My advice was that the so-called Mylod
return was, under the circumstances,
properly certified and could be lawfully
used bythe State board of canvassers in
determining the result of the election in
Dutchess county; and my advice was sus-
tained in this respect by the Court of Ap-

eals (The Peopleex rel, Daley vs. State
%oard of Canvassers, 41 State Reporter,

943), the court using this emphatic lan-

a
ail

%e: “In this case we think that, under
t

e facts, the steps taken to certify ahd

authenticate the statements were valid-

and the proceedings by which they were
sent to and received by the secretary of
state and the other State officers were suffi-
cient to entitle them to be filed and con-
sidered by the board of State canvassers as
the properly certified result of the canvass
of the boarg of county canvassers.”
Fifth—Whether, after the stipulation re-
ferred to, the relators could prop-
erly procuré a new return from
Dutchess county, and transmit it to
the board of State canvassers and
thereby create a new controversy, be-
fore the Court of Appeals had rendered its
decision as provided for by the terms of the
stipulation, . .
advised that, pending the decision of
the Court of Appeals, no new return could
properly be sent up, and none should be re-
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ceived by the board of State canvassers;
that the relators and the board of State
canvassers were bound by that stipulation,
and peither could violate it; that by its
terms the board of State canvassers was
prohibited from acting upon the returns
then in their possession until the decision
of the Court of Appeals, and were then
bound to complete the canvass and issue
certificates of the result, and of election in
agcordance with the decision of that court.

After the stipulation was made it was
discovered that the relators, through at-
torneys other than the ones who had signed
the stipulation, were endeavoring to securs
the transmission of another return from
the board of county canvassers of Dutchess
county, and this endeavor continued
through a period of several days. Itseemed
to receive its stimulus when it was demon-
strated upon the oral argument of the
cases on December 11th, that the relator’s
position in respect tothe Mylod return was
utterly untenable. The question then
arose for the consideration of the
governor, secretary of state - and
comptroller, as t& what course should
be pursued by them in case another re-
turn was transmitted to them by the
county clerk of Dutchess county. This
question received the most careful consid-
eration and elaborate examination, es-
pecially with respect to the rights of the

arties under the stipulation referred to.

reached the conclusion, and advised the -

State officers that they ought not to receive
or file any such statement pending the de-
termination of the case 1n the Court of
Appeals; and that if the attemipt was made
to transmit any_such statement, it should
be returned by the State officers to the
county clerk of Dutchess county, with
a statement of their reasons for so
doing, unless they were restrained by the
order of the General Term of the Third de-
partment, which was the only branch of
the Supreme Court baving jurisdiction to
control their aetion in this respect, as was
subsequently decided by the Court of
Appeals in both the Fifteenth and Sixteenth
senatorial district cases. . .

I did not rely upon my own judgment in
giving this advice, nor upon the advice of
my associate attorney, I\Iir McCurdy, who
wag also strongly of the same opinion, but
‘we consulted upon this point the eminent
counsel who had been employed to assist us
in the conduct of the cases, namely, Hon,
. R. Gilbert, formerly a justice of the Su-
preme Court; Hon. Augustus Schoon- .
maker, a former attorney-general of the
State, and Hon. J. Newton Fiero, presi-
dent of the State Bar association, each of
whom, after a most careful examination of
the question, advised that the State officers
ought not, and could not, pro%erly receive
any further returns fromn that county,

ending the decision of the case in the

ourt of Appeals, Al] of thisoccurred before
December 21, 1891. But the question is no
longer a matter resting upon the opinion of
attorneys; it is res adjudicata.

On the 23d day of December, 1891, an ap-
plication was made at the Special Term of
the Supreme Court, sitting "in Albany, for
an order requiring the county clerk of
Dutchess county toshow cause, at thesame
Special Term, on December 26, why a_ per-
: emptory mandamus should not issue
i commanding the county clerk to re-
! tain  in is possession any other
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return made by the county canvassers | of December 21, and the papers would have turns back, becanse he had been tricked | directed, and thus reinstate himself in the
of Dutchess county, excepting the one | been returned the next morning, probably and deceived into sending them in the first | same position, with respect to the outstand-
attested by John J. Mylod, secretary pro | by special messenger, if not, by mail, tothe place. -+ ing orders, that he occupied at the time of
tem., and fo refrain from filing or attempt- county elerk. It sc happened that the What Idid in this matter I did as the at- mailing them. - L
ing to file any such return with the State | elerk imself came to Albany for the pur- torney and representative of the comptrol- ‘With respecttothe contempt proceeding
board of canvassers, the order meanwhile | pose of taking them back, if he could be ler, and I had full anthority to act for him | before Juége Cullen, I have only to say
restraining the county clerk from filing or | permitted to do 8o, and his nresence there- in ali such matters, and he sounderstood | that it was instituted ostensibly  for
attempting to file any such return with the | fore afforded a safe and convenient medi- - it, as will fully _appear from his statement | the purpose of l?umshmg Mz, lgmans
State board. This order to show cause | um for their return. But they would have hereto appended. fov contempt, but it seems to have
was granted npon the sole ground that | been returned if ke had not then cometo Independently of the. force and effect | been wsed, and was doubtless in-
under the stipulation, and on account of Albau{)o i to be given to the stipulation and |tended for another and entirely different
the pendency of the case in the Court of | Atabout8:30in the morning of Decem- ' the ing proceedings under it, the | purpose, I was not a party to'it, was not
A[;peals, the county clerk could not law- | ber 22, Mr. Emans, the clerk, called m\g)on coun clerk was enjoined from | counsel for any party to jt: was pot ex-
fully transmit any such returns. me at the house, with a letter of introduc- forwarding copies of _any new |aminedas a witness in it, and was denied
The learned juci%e who granted the order | tion from Mr. Hinckley ‘to the governor, statement of the canvass, by an order | the oppormm‘t{eof an examination. I was
to show cause made a most careful exami- | saying that Mr. Emans was satisfied he . ted by Mr. Justice Fursman, Decem- subponaad to be at Brooklty: on Jamﬁ
nation of the guestion before granting it; | had made a grave mistake in mailing the r 14, 1891, which directed the clerk not to | 20th, when my engagements here rend
and again, when the order was returnable | new returns, and that he wished todo trapsmit-any such copies to the State of- | it impossible for me to be present. I sent
before him on .December 29 and 30, and | whatever he could to rectify it, and desired ficers until the further order of the court. | word to the court and the counsel to that
made a final order thata gerempr.ory writ | to take back the returns if he might be This order also contained an order to show effect, A referee was a.]?pomtedto take the
of mandamus issue to the county clerk, permitted to do so. 1 walked down the causd returnablie at the Brooklyn Special | testimony of witnesses in Albany. By in-
commanding and requiring him to retain street, with him and he told me he had been Term December 19, why all proceedings un- | advertence on 1;13 tpa.ﬁ the day of the hear-
in his posgession any such returns, and to | intimidated and bulldozed by the counsel der an order granting & peremptory writ of inﬁwasﬂrstﬁx 'or Monday, Febraary 1st,
refrain from ﬁhl}lnfs or attempting to file | for the relators into mailing the papers; ‘ mandamus against the board of county | whenIcould notattend, becaunse it was con-
any returns in possession with_ the { that they pointed to the clause in the order canvassers should not be sta pending | sultation day of the court. As soon as I
State board or any member thereof, which | of Judge Cullen, to “forward the returns an appeal from such order. It was under | discovered that fact I wrote to Mr. George
order has not been appealed from. All the | forthwith,” and told him that that meant this order to show cause that the | Bliss, who was conducti the proceeding,
papers relating thereto are on file in the that very hour. . matter came on before Judge Cullen, requesting him to fix another day, and say-
Albany county clerk’s office. He also stated that, surrounded as he and in which he made _the inqJ that I could attend on esday,
It had, therefore, been determined be- | Was, he felt constrained to order requiring the clefk to forward the | February 24, or on any other day of that
fore December 2lst, that if the county | compulsion and mailed the pa ; but statement forthwith. The venue of the | week except Thursday. He wrote m
clerk of Dutchess county, in disregard of | that he wished to be allowe'dtomthem proceeding was in Dutchess county, and | nnder date of January 29, that he hngi
the stipulation and of the stays of pro- | back again. I told him that I had no doubt _ all ordérsiad to. bo entered there which | snbpoenaed other witnesses for the first of
ceedings which were in foreé, should | he could doso; that it would have made no. required entry. - J Fuarsman’s injunc- | February, and would have to examine
transmit any return to the comptroller, | difference whether he came up or not, for tion order was, th re, in force until the | them then; but if. I could not attend on
he would xot receive or retain it, bat | the pa.gers wounld have been sent back to. . ﬂlingand'entr{‘ot Judge Cullen’s order in } that day, he would am%e for my exami-
would immediately return it to the county | him; but as he was here he could take the county clerk’s office at Pogﬁkee e. | nation on some other , but was not
clerk with a statement -of " his reasons for | them back himself. . This did not occur until atleast nineo’clock prepared to say whether the next day or
: 16 The | not. - The examination of other witnesses

80 doing. We bad, at that time, reached the en- on Tuesday morning, December 23,
On the evening of December 21st, | trance to the capitol, andh y of attempt to file the order at 5:45 o’clock on | was had on Monday, February 1st, and at
5 had du%cbeh o Bpoke of the the oon of Decamber 21 wasnota | the close of their examination Mr, Blisg

shortly after six o'clock, I was in- | return he and ed to fthe . s
’ and entry of the order upon thatday. announced that he had no other witnesses

formed by telephone from Mr. Hinckley, | comptroller. I told him the comptroll filing
4 . 2o The clerk’s office could not be open or to examine; that the hearing was closed;

at Poughkeepsie, that . the was not in town, and there was mo one !
for the relators there were threat- | here who conld represent him in'such a legally held open for the transaction of | and he took with him to New York the re-
ening the county clerk that if he did not at | matter but myself, and that hée might go . ¢ business after five o’clock onthat | port of the referee. He did not arrange for
once mail the new return he would render | to the executive chamber and secretary.of day. (4R. 8, %86511 ed.], p. 43,}35354; France | any other day for.my examination, and
himself liable to punishment, and that the | state’s office and see about the paper there.- x.”Hamilton, How., 180; Hathaway v. | hence 1 was not permitted to testify upon
clerk was about to, comply with | I went to the comptroller’s office and found ‘Showell, 54 N. Y., 97; Devlin v. Mayor, ¢ | the subject. . -
their demands. I replied thal the county | the clerk who charge of the comptrol- Daley, 8?31.) When the decision of the Court of Ap-
clerk had no right to forward the return, in | ler’s mail engaged in opening it. Iasked Afly pa; flied or entered after 5 P. M. Bee.la in these cases was handed down, on
view of the stl;fu]ntion and the proceedings | him if there was a letter in the mail that of that day must be deemed to have been | December 20th Y relations with them as
ander it, and that he was enjoined from | morning from Poughkeepsie. He looked filed and entered at 9 A. M. the next day. yceased. My advice wasnotsought
forwarding it by theorder of Judge Furs- the letters over and found one, and only Tt is scarcely necessary to refer to autho- | by the members of the board of State can-
man, which was still in force, and that an- | one. I told him that it was proha.bly from rities to sustain the &ropomtion that where ; vassers as {o what they should do in view
other order had been ted that after- | the county clerk, and that the clerk was an order enjoins or stays a person until the of the decigions which had bean rendered.
noon by Ju Inﬁ {Mr. McCurdy | then at the capitol, and said he had sent it ' further order of the court in the premises, | The legal controversy was at_an end, and
having just ore telephoned. from New | by mistake and wanted to takeit that sach stay continues in force until the | with it terminated my authority to act for
York that such order bad beensigned), and | and that it was right he should doso an order terminating it is entered. The order | them. It then became their duty, a8 a
told Mr. Hinckley to communicate these I would take it over to him, and ifitwas - does not become 0 tive until entered. | board of public officers, to make such a
facts to the county clerk, which, I am in- | the one sent by the clerk I would deliver it d etrie v. Fitg d, 2 Abb. Pr. [N. S‘;.A, canvasg as, in their judgment, acting
formed, he did. to him; if not, I wounld have it returned to ’ 3 itney V. Belden, 4 Paige, 140; | upon their_ official oaths, the decisions
Shortlyafterward we were informed that | the comptroller’s office. 1 took the letter Stewart v. Berge, 4 Dalﬁﬁ 477; Brower v. {of the court required. All of the
the county clerk had mailed the new re- [ to the capitol and found Mr. Emans in the Loomiis, 17 Hun, 489; Vilas v. Paige, 108 N, | opinions of the court, both prevail-
turns, and it was at once détermined, pur- | secre of state’s office with Judge Rice, Y., 489, 455; rule 3 of the Supreme Court.) | ing- and dissenting, were delivered to
suant to our previous conclusion, not to re- | I handed him the envelope in Judge Rice's The elerk was also bound to obey the in- | them. They went into executive session,
ceive them, but to send them back by a | presence and asked him if that was the let- sunction order granted. by Judge Ingra- | and, aslam informed, every opiniont was
special messenger or otherwise, and I pre-, ter he wanted. He said it was, and i gave im.m. if he was informed that the order was read throughout, in the presence of all the
pared a memorandum of the grounds upen it to him. - . and was about tp be served upon | members, and a _conclusion arrived at by
which they were to be returned and which |  He said he already had the letters which E:m. (People v. Brower, 4 Paige, 405 | them, without advice or suggestion from
was to accompany their return, These | had been sent to the governor and secre- Hull v. Thomas, 3 Edwards, 236; People v. | any outsider; certainly without any from
were; ’ tary of State, and asked me what heshould Compton, 1 Duer, 512; Conover v. Wood, 5 |me. I was resent as &  spectator
First—That the county clerk had no | do with them after be got back to his of- Abb, Pr.,84) in the room &t the public meeting of the
right to transmit them, because of the stip- fice. Itold him he had better pat them in This was an ex parte chambers order and | board when thie result was annou neced; 1
ulation and the pending proceedings un- | his office safe and carefully preserve them. did not require entry. L . heard counsel for the relators make some
der it. I alro told him not to hesitate to say that The clerk having been inveigled into | inquiries of the board, as to the additional
Second—That the attempted transmis- | be had taken them back and had them in majling the returns in defiance of the | returns from Dutchese county. Theinquir
sion was in violation of the stay granted by | his possession, and to give the reasons orders of the court, it was. his]was addressed to members of the boa
Judge Fursman. why. ’ duty, when he became aware of the and not to me, and I had no right to say
Third—That it was in violation of the{ Soon aftersaw inthe public prints a gituation, to regain_possession of the | anything but it was a part of
sta gr&nted by Judge Ingraham. statement purporting to come Prom Mr. ) papers, if he could do so with the con- | the histo of the case, that the
his, then, was the situation at the close | Emans, to tge effect that he had got the re- sent of the parties to whom they were | return  ba been sent back eight




days before, and was not then in the pos-
session of Any member of the board, If the
State officers weré bound to receive the re-
turn, ‘th&y‘ had an gmple remédy. The
General Term of the Supreme Court of the
Third judicial deggrrtment was ih session
ag late &3 December 28. Application could
have been made
officers to receive the returns; and the
whole quiestion determined, ds to whether,
under &19 facts as they then existed, it was
their duty to receive and retain them. , |
The Court of Ap distinetly pointed
out in the Fifteenth and Sixteenth sena-
torial district cases the proper course to be
pursued by the relators. S e .
Asg the caseistood when the Staté board
acted, it was their duty o make the can-
vass upon the. returp ore it. . The five
cases in the Court of Appeals were &
as ong case, as there were some guesfions
common:to.all the cases; and when such a
question was decided in one case, it was to
be regarded as the decision in all. The
court decided in the Derby case that.a

Special Term. could not grant a writ of

mandamus;to- compel the State board to
refrain from usmgIl any papers_before it;
and in.the Fifteanth district case the coart
decided that it was only the proper branch
of the.Supreme Court (meaning thereby
the: General Term) which could restrain
the State beard from using the return: be-
fore it, which disposed of that part. of the
order granted at ial Term, which com-~

manded the State pl_;.gard to abstain  from: {

using the so-called Mylod return, snd.left
them at liberty to wuse it. The court ex-
pressly ordered that part of the.order-of
the Special Term to be struck_out which
prohibited the.State board from using any-
thing. but certified statements forwarded
7 the countfy clerk. . It was, therefore, the
plain duty of the State board to make the
canvass upon the return befare it, and de-
clare the result accordingly. .

Bat with respect to thé new return from
Dutchess county, it is proper that I should
add that its correctness and- validity were
seriously questioned by the attorneys who
had charge of the case.  Whether thége
allegations were well supported -or not I
am anable to say. 'I- only know thst the
attorneys- were ‘denied the -privilege -of
having - its correctness or validity passed
upon by the General Term and the Court
of Appeals. : It was, therefore, an attempt
to have a return placed before the Sta
board for their action, unsupsport.ed by any
decision, except that of the Special Term
while the return upon which we relied had
to be submiitted to the ordeal of the Court
of Appeals. - '

Nor did theé Court of Appeals decide that
the Mylod returp was not a correct state-
ment of the canvass. They simply held
that there were allegations to that effect in
the moving papers, which were not denied,
and, therefore, for the purposes of that

roceeding they might be taken as true.
Eut they were not denied, for the reason
that the State board could not properly
enter upon such an inquiry, and under the
stipulation the case must eventually turn
upon the validity of the certificate which
was before the boar. The State board
had sufficient information of the falsity of
these allegations to have put them inissue,
and would have done so but for the stipu-
" lation, which was intended to make the
decision of the case turn upon the point as

to.it to compel the State

to whether the board had the right
make the canvass upon the first retnrn’, .
I desire to say in condlusion "that if am
attorney may_ be censured for fidelity to
his eclient and blamed for the;advice he

"gave that client, even after the correctiess

of the advice has been sanctioned by the
hiihest court in the State, it ,may. well be
asked what 'an sattorney. can’ do, in his
client’s behalf with safety 'and.hon
is uniformly assumed that" faithfuln
his trust and accuracy in : i
cardinal virtues in an attorney.; Measured
by the standard by which professional
conduct is usually gauged,that attorney is
to be the most highly commended. Whose
fidelity to his trust, is firmest, and whosé
advice turns out in. the end to, haye been
most accurate, IR i
These cases were among the.very last in
which ] acted as attorney. . . Looking hack
throngh the years in. which I hate prae-
ticed at the .ar. there is.no work of my
professional life which I regaid with more
satisfaction and pride than vy condiict of
them. Therewas no act done, no a
riven, by me, which I. woild not in’
fhin g8 repeat under like circumstances,
"X entered upon the conduct of the
withont compensation or the _h,u&é; of
pensation, and from a sense;of 'dir
and my sole reward haa beén, that

Albany, March 16,1892; - -

Hon.' Isaac-H, Maynard: -

_Dear ‘Sir—In regard 'to thé" Diitchess
county election controversy, and’the pro-
ceedings in relation thereto,” and, your

connection ~ therewith, I, would, "stite

that wupon . the ' organization ;o fbe
e-g .

State boarl of, cauvassers ‘in

cember last 1o ' canvass the .retums

of the State. election, you were -diil
retamed anfl adthorized by the State'boas
to represent them and the several members
thereof, as their attorney and. connsél, and-
to appear and act for them in.all matters
and proceedings relating fo_the  Yariots

senatorial contests resulting froin the elec-

tion of 1891, and you di‘dhas such attorney .

and counsel, redpresent the State hoard of
canvassers, and myself as comptroller and
member of that board, in all of such mab-
ters, with full authority in the premisés,, =
Your judgment and advice were repeat:
edly asked and_ accepted in regard to all
legal questions involved in said matters as
they argse, from time te time, diiring the

proc 28 o R
When the stipulation was entéred irto,
by virtue of which all disputed questions
involved were to be subniitted to the Coirt
of Appeals for final decision, I understood
that the submission thereof embraced all
matters and questions involved in the dis-
puted, cases, and especially I understood
that, in the Dutchess county case, the final
determination of the boi of State “cah-
vassers should depend upon the. question
whether the statements of eanvass made
by the Dutchess county board of tanvas-
sers, and attested by John J. Mylod as
sectetary pro—tem., and then before -the
State board, was legally certified so that it

could be used in our determination of the -

.which should 'be settied by the decision of |
-the Court of Appeals. - . © .- - .5 | put th
. -Ewas not at the comptroller’s .office -on | Write in b

by the county clerk’ and: re
“being filed,

. éountyuclerk; I J:elta::t:itfled“‘*ft:hm;‘fJ  was not
- tomyclerk ito-give: the p

.that and-all-dther matters® involved,

" matterof practice; all'such papeis are

_olclock'in; the afternoon, that beingthe ko

LA six-o’cloc
called upon by John: A:

result of the votes in Dutchess cousity, an

-

the. afternoon’ of  December -20th or :th

orning-of December 21st, 18015 but; after- | be:
. been | filed.

wards learned  that™ an-attempt ha

‘made, by . the ,county. clerk of  Dutchess | -.

county fo transmit to the State authoritiés |
another statement..of -canvass, improperly.

been .reca

and that such statement
ba ] o return of ‘'which met my |
approval.. . LT L Leby
my examination before Judge Cullen,
in thé contempt -proceedings
ghrgsent atmy office'when: the “alleged:
ther . return: from: the: county  clerk wa:
taken-away, and gavend: ifle

one.:: ‘But+I: did-not theh tes

werera_mé. authgnzedit wto ga‘r ta
_your jadgment; it Sras: Properto.
glwa.gs .%%midem@*ﬁ?ﬁhaﬁ i vhad:
authority to do as-you -considered prope

torneyand cotnsel for -the ‘board ¢

canvassers; and:myself ‘as 'oné of the mem- |1

bers.composing thie same.

/Fhe.copies:of certificates of ‘county'can- |

vasies forwarded. toithe comptrollér pursit-
ant to the election laws.donot becomes |

t of tha:records of'his office; dnd are:

d therein: .- The secretary
quired:.by:.the:Jaw to'obtain themn;
- .se .
bg rthé comptroller/tothe- gécretary of 'state |

ter -their-recgipt; and ot retainedinthe:
compiroller’s-office. - Yours Yery tridy; = »7 |
. P S EDWARD? '

Statement-
i LA Friia’ :

Tl preadd E g
.£.am the connty.cletk of Dutchess county; |
and wag such:clerk on.and:priort6Decem-

21y, L9, ns pussts Be o oSt T

On thatday I left:the clerk’s .office’'at fiver |
ﬁ%ﬁ.d"bgu;ﬂta,t!lt-eaa.s‘tha;close of the: official
day, and closed the office:.Oné youngiman,
temporarily employed by. mé as.a.copyis

ished to remain'in :the '=:pﬂica;‘f‘t°:l:*'gmh'
some. work. on whichi hewas engagedi. T
told him he might stay,: but that ‘he:
‘nobreceive ; any.: papers.or-doany busi
whatever.:. ... et sl

_ At about.gsix-o’clock in ‘evening: I,

. 1by John A+ Gossum,.one of the
attorneys forithe relators inthe sefigtorial
election:-casge;: »who ! fold me-that'an-order

tuined before’ [ very hour.

ainst the ‘sélf liable to punishment,

T asked thetn to wait- until.

i <L What-L-ought to do:: -

. T-did 56
at they said was frus, and

and:on .the sanie ey

g,

onally - served: with
g | r(I: -

-As:soon 83 PISSLD
started for Albany.fo;
of stopping:the retarns.

£0 whe th

had come up-from Judge Cullehi requiring L

once. . He :insisted. itl
-office and see gbout. it,

vith | ‘and :found " thas: ad:
. &fevidﬁs}y,"and at about 5:45 P, 3 indnced
e.copyistto receive Judge Cullen’s order

me:to forward:the néiw election: réturns:




’fhe Jomt; con
the, sent?t-e anad ass

that,it was their duty b stie
T]:gq ,certlﬁca xs_spo"k i
Mylod certificate;
~ AN appliéatio;
"made by the  Repliblican:

. that dmt.ncgbl sturnable on the 5th day of:—

J)eoefﬁﬁer ‘before Judge Edward
his . chami;ers inthe city of Huadson.

By. | to
' this mandamus the %etglt?hm squg?r%t,q;-= :
canvagsers i

" .. restrain the-board:-of
" counting the Mylod certifi

- The board.of State ca.nvassers were .ad-. \
vised by:Judge Maynard that no- Judge sit~-| thé

-eial.tribunal it
‘tent. -for: the Boa

' v:ided tha the roceedmgs of
“the: boam’;ot Staté»canvassers, re!a.ting tor
| the.canvasas of Votes for senator in that and

p sh
B should:be ‘seriously.

fficer liolding i aE acé in the 'hi, est judi=
5 St.gtt.e g.hat it is compe-. -

onty henever,
_ ent.-tore

ting at Special Term~could restrain’ their | rece

- action; t the onlvcourt ha.v‘mg Junadlc-’;’: :" i

iaon m

.4 it M
MF; Matthe’ v-Hale! a.nd

Jn rd. dld not
| dar%gt:ndmmut wohav
by this: "corimittes Wi
such-Btatemént in

< A. - by m
ire | gronnd tor the l?a%iset Aha onlrs_uch”facbs
h-| were: gﬁate&*an sich ‘deduction: drawn as

I i ettt Sy
parties. . mmay. | the: 1

erent ﬂews b










i record would extend : t
narrate each “infamy of the Repuhh n
party since the Iectoml fraud of 1876, -

‘But it id urged that this is not a Ref
lican attack, but. ‘that = the ‘committee
which sxgned thé resolutions in the bar
association consisted” to some extent at
least of men claimingto be Démocrats '

1t'is frequently difficult to ascertain th

political status of af individual; but if any .| Ju

of them be Democrats we think it will-be
sufficient to refer'to the declaration ‘made |-

by a member of such committee  in | V]

in an address made to United States Sena:.

tor Hill, at the Manhattan club, as 1@9

as tie 26th of 'January. 1892, ‘wi en
language was used: -

After Senator Hill-had. concluded Mi |
Coudert says: ~‘‘He tells us that we ha.ve a
Democratic ‘senate; if “we have, it-isnot
only hecause ‘the,. people of this. State and- |
the people 'représented in the legisla
are, upon the Whole, in & lar%e degte
Democratlc, but because weé'were
in ha.vmga ‘man ‘that knew no. feafr. "H
encounte at mlsrepreseutah

Stateis to-mg‘ht in the
- fallest rights,”

“The change of heart’ t,hat miny. hi
been the result of the investigations
secret conclave of ‘members of
tion of the bar who'constituted
a committee of inguiry du_rmg
days  of “March last, “but it
strange that it also ‘cam
short a .period -after “the - hiold
Democratic’ Sta.te

act of the Repub can’ par(:y'
Therefore, in .conclusion,youn
recommend the aﬁopm n,_ot t
regoluti :

clerk of Dutchess county,’
alleged “staternent of t e
- votes in“that cotnty to the'
tary of sta!_terra.nd ‘comptrd
; 1391 WAl






