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greater .zmount thc crop l)emﬂ' eqmll

_certain ady ances by bhaﬁer .

4th. Pending their ou,up uu,v-of the p1 én ses.t ‘
sold to satisfy the mortgage, and at thie cloqe of the_f mp beaﬂon i

the remaining portion of the property Was. removed by ‘Harris o -

to a farm of Shaffer’s, near the ¢ity of Ralcmh, u}mh Hfm is

had engaged to cultivate, o .s/un‘ee dmmu’ Lhc ne\t Ll]bllll'l“'--- .

year, : - :
FIRST ORJECTION.

- The plaintiff at.xted in his. te%tlmouy th.lt. at the tine: of the
‘sale to Harris he believed that ‘Shaffer was mterested in the g
pirchase, and in. suppor : of tlus aller/atzon, inte oduce& *m;evr--__f'
dence. a“certain letter from Slmffer addresqed ‘to.him uring -
the pendeéncy of ‘the necrotlat.lon with rc.gard: 0 the Tand. - To:’; o _
thls there was no. obju,t,:on. ‘ He aft-PIWJ.ldS At t;roduced othen B

| 6efore the sale of tke perso:ml properfy, an& dmmg“the pen
deney of the- negotmt:ou with regard to. thu I‘md to-which the -
defendant-objected, ‘because tt-didnot appear that the p[aantm‘

had any know[edge of S*u!‘fb le(ters crt tlze tzme of thc scde of the. .

personalty to Harris. S o
This objection was overruled by the court, and the plamtlif’s -

counsel was allowed to argue to the jury that. he, the~_plamt1ﬂ o E
“had a rlght. to mfer that Sha&cr was_ mterested i’ ‘the § ;iix‘gh_pse_—‘ﬁj-




._jgoo'ds and",lanot _e' } 3
_ t de of_ t.he pm tmcr wh 'l:holda them, mnnot nf 1t¢elf

b ":place o sh‘l.res) &shaﬁ'u- is: hablc_"mth:l FFis,” -
B Under tlus iBstruction the me ﬁnd that Shaﬁel

S tomey and aftel wald:, Iet\uned The (mly evndence teuding. -
- .Kto show ’antecedeut p.u'uupat:on in the tr ade, “ as that bhaﬁer

“ "---::.'bou Jht the place he’ wonld \mnt, soime of ‘the. stod\ Fhat,

“tr adé was never cousummﬁted - Harris at least could have had
io mterest 6 mistepresent’ thls, because he is insolvent, and 1f
_he wele not it would be hlS mterest to mvolve bhdﬁ'er'mth

" himself,” Tt is fair then, 16 presume thab the jury dld not: ﬁnd

""r_agamst theoath of ‘two Fespectable and- ineontr

" nefses, in. this leqpe(,t, upon t.lns shled of negatu‘e and mfel- =

' <ent1al testimony :
2 .Agam, it 18 fau' to p1 esume t“h.xt they found h:m a parl:y

S 10 the contract from. his subsequent. acts and 1elatmns to the

pmperty, from the fat,t that his: “Honor, in his’ mstructwns, se-
lected orie oj‘ thosé facts as, in- 1tself suthuent. to_make: him
- ngomt]y liabla™ with Harris, to witi the wuse of the property on
: Shaﬁ%rs farm whichk was the next vear after makmg of the
~erop on Jones’ Isiand. ‘The special prominence given to ‘this
“fact, hy the Judge, it bemg the only circumstance referred to
in his instructions with- any du'eetnesq, ami one on which their
whole. ﬁndmg might hinge, must have. lmpressed the jury.
He' dld not ea.y that if he so conducted Iumself as 10 ]ust.lfy




'behef in hls ]omt, ownershlp, he was hable, but “ 1f thie property o
a8 usecl on Shaffer’s farm for the Joint benefit.of Shaffer and -
. Hams, Shaﬁer lb hable R What more: na.tural than that t.hej.
- ]ury 10 say---’ .
C _Héﬁ'ié W _rked the farm on shares. Both wer « benqﬁted ? ‘by B
- -the ¢rop: -So Shaffer i in a pal t,y to t.he contract.”

" Wey therefore, subrmt _ - T R
. 1st. ‘Thathis Honor’s c,harge in regard toa hablhty arlsmg--:-
*. from. t.he subsequent aots ‘of the defendant Shaffery if taken by
o ztsegﬁ is bad in- la.w, smoe the faot steted is not. suﬂiolent to' -
" éstablish Tiability: - ' : e i
E 2nd That if it be taken in oonnectlon wnth bis mstruotlorgs
upon the other oondmon of liability, toswit, prev:ous know]edge T"

- of, and interest in thé piirchase by Harris; it is so uncertainand

_ obséure, §0 combmes and commmgles the two, that the court
can readlly see 1ot ouly, that it may haoe mzsled the ym'y,
but almost of necesslty, nust Imoe dorie 80. - '

S “Tam unable to refer - to: the pages of the reoord bemg a.i--;‘.' '
© . lewed to file this argument ‘after the hearmg of the ¢ase and ||
1ot havmg the transcl 1pt before me, and my oopy is not paged

R -"h-exaotly hke ite , -
~ “I'do not cite any authoutws as I do- ot know that there is

" any contest of law it the case. The questlon_ls-.“Was the.

‘charge of. the Judcre such an.one as mlght. reasonably hiave-
" - -misled. the jury in their ﬁndlng Pif con51dered in'one view, or;

R “Was it bad in ]aw ?” if consideredi in another v1ew. In either - _
- case the defendant is: ent,ltled to a NEW. trlal, accor dmg to: “” b

ke the authontles

L W TOURGEE
of .co'_gms_el for dqferzdant. T









