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“ Relator’s application conforms to all the requirements
of this rule. He alleges that he is being prosecuted for a
violation of act No. 111 of 1800 ; that said act 1s unconsti-
tutional ; that bis plea of its uncoustitutionality has been
presented, and overruled by the respondent judge, and that
the case is unappealable. .

“ He therefore applies for writs of certiorari and prohibi-
tion in order that we may determine the validity of the
proceedings, and in case we find him entitled to such relief
may restrain further proceedings against him in the cause.”
(Record, p. 24.)

Thereupon, after consideration, the court held the act in
question to be constitutional, and ordered that the relief
sought be denied (p. 30).

In Weston ws. City Council, 2 Peters, 449, 464, it is held
that an application for a writ of prohibition is of itself a
“guit,” so that a writ of error may lie to this Court from
any judgment which puts an end to such application, no
matter whether the suit in connection with which it is asked
for be thereby ended or not. '

The petition below for writs of prohibition and certiorari
appears at pages 1, ete., of the record, and the return to a
provisional order thereupon at pages 12, etc.

Supposing that the rule under which this case is to be
heard may be that laid down in Er parte Easton, 95 U. S,
68, 74, and therefore that nothing material to the determi-
nation of the cause can be looked for except in the record
of the criminal court, this brief will be coufined to that

record.

3

The scope of the grave questions involved in this case Is
large and very interesting. These are accordingly treated
with great research and freedomn by the learned and able
counsel with whom the undersigned are associated. Noth-
ing has occurred to us by way of addition to what has been
submitted from that point of view. Leaving these matters,
therefore, in the effective position in which they have been
thus placed, we ask attention to a more narrow line of sag-
gestion.

The information in question, omitting formalities, alleged
that the present plaintiff in error, Homer Adolph Plessy,
upon the 7th of June, 1892, “being then a passenger travel-
ing wholly within the limits of the State of Louisiana on a
passenger train belonging to a raillway company carrying
passengers in their coaches within that State, and whose
officers had power and were required to assign and did as-
sign the said Plessy to the coach used for the race to which
he belonged, unlawfully did then and there 1nsist on going
into a coach to which by race he did not belong, contrary
to the form of the statute,” &ec. (p. 14).

'To this information Plessy pleaded, with other matter, as
follows (p. 16):

“1. That he is a citizen of the United States and a resi-
dent of the State of Louisiana.

“2. That the railroad company referred to iu the said in-
formation is a corporation duly incorporated and organized
by the laws of the State of Louisiana as a common car-
rier, &c.

“4. That said defendant bought and paid for a ticket from
said company entitling him to one first-cluss passage from
said city of New Orleans, in the State of Louisiana, to the
city of Covington, in the State of Louisiana, and had the
samme in bis possession and unused at the time alleged in
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the information aforesaid as the basis thereof, and that the
coach or car which he went into and oceupied was a first-
class one, as called for by said ticket, and defendant was
being conveyed thereiny as a passenger of the said railway
company from the eity of New Orleans to the city of Coving-
ton, and the said ticket is still in defendant’s possession,
unused, up to the present time.

«5. And the defendant was guilty of no breach of the
peace, no unusual or obstreperous conduct, and uttered no
profane or valgar language in said car; that he was respect-
ably and plainly dressed; that he wuas not intoxicated or
affected by any noxious disease, and that no objection was
made to his personal appearance, conduct, or condition by
any one in said coach or car, nor could stuch objection have
been truthfully made.

«§. That the information herein is based on an aet of the
legislature of the State of Louisiana designated as act 111 of
the sessions act of the General Assembly of this State, ap-
proved July 10, 1890, and the said act in its geveral parts 1s
in conflict with the Constitution of the United States.”

The other paragraphs in the plea are immaterial to the
purposes of this brief.

To that plea the State demaurred; and thereupon issne
was joined (p. 19).

Thereupon the eriminal court dismissed the plea, aud
ordered the defendant to plead over (pp. 19, &c.).

The statute in question may be, found at page 6 of the
Record, and 1s as follows:

«Sge. 1. All railway companies carrying passengers in
their coaches in this State shall provide equal but separate
accommodations for the white and colored races, by provid-
ing two or more passenger cuaches for each passenger train,
or by dividing the passenger coaches by a partition, so as to
sectire separate accommodations: Provided, That this section
shall not be construed to apply to street railroads. No per-
~ son or persons shall be permitted to occupy seats in coaches

5

other than the ones assigned to them on account of the race
they belong to.

“Sgc. 2. The officers of such passenger trains shall have
power and are hereby required to assign each passenger to
the coach or compartment used for the race to which such
passengers belong. Any passenger insisting on going into
a coach or a compartment to which by race he does not be-
long shall be liable to a fine of $25, or in lien thereof to
imprisonment for a period of vot more than twenty days in
the parish prison. Any officer of any railroad insisting on
assigning a passenger to a coach or compartment other than
the one set aside for the race to which that passenger be-
longs shall be liable to a fine of $25, or in lieu thereof to
imprisonment for a period of not more than twenty days
in the parish prison ; and should any passenger refuse to
occupy the coach or compartent to which he or she is
assigned by the officer of such railway, said officer shall
have power to refuse to carry such passenger on his train,
and for such refusal neither he nor the railway company
which he represents shall be liable to damages in any of the
courts of this State.

“Qge. 3. All officers and directors of railway companies
that shall refuse or neglect to comply with the provisions '
and requirements of this act shall be deemed guilty of a
misdemeanor, and shall, upon conviction before any court
of competent jurisdiction, be fined not less than $100 nor
more than $500; and any conductor or other employé of
such passenger train having charge of the same who shall
refuse or neglect to carry out the provisions of this act shall,
on conviction, be fined not less than $25 nor more than $50
for each offense. All railroad corporations carrying passen-
gers in this State, other than street railroads, shall keep
this law posted up in a conspicuous place in each passenger
coach and ticket office: Provided, That nothing in this act
shall be construed as applying to nurses attending children
of the other race.”

Sec. 4. [Repeals iuconsistent laws, &c.]

As already said, the proceedings on the part of the defend-
ant in the information for a prohibition were unsuccessful,
the supreme court of the State holding that the statute above
is constitutional., '
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Parsuing our suggestion above, we submit,.under the first
assignment of error (Record, p. 38), that—

The provisions of the above statute violate The
XIVth Amendment, by abridging the privileges and
immunities of Plessy in his character as a citizen of
the United States—one such privilege being that of
making use of the accommodations of even mere
intra-state common carriers of passengers without be-
ing amenable to police on account of Color. At all
events, when such carriers do business to or from
places at which the United States has permanent public
offices for transacting business with its citizens.

The record of the information does not show whether

Plessy is White or Colored ; so that it may be that at the time
“alleged he was a White man insisting upon a seat in the car
for Colored meu ; or, vice versa, a Colored man insisting upon
a seat in the White car.

But, if it appear upon the face of the statute, taken in
connection with those matters of history of which a court
will take notice, that the expression in question does neces-
sarily attempt to enforce by law an inequality betwixt White
and Colored ecitizens that otherwise is at most only a social
matter, if one at all ; and, moreover, that it is not competent
for a statute to give force of law to mere social inequalities
turning upon Color, then it is as much a constitutional previ-
lege and duty of a While citizen to resist any attempt to make
him an instrument for enforcing such legal inequality ag it is
for a Colored citizen to resist being made a victim thereof. The
constitutional liberty of the party so acted upon is as much
offended in the first case as in the second. Indeed, an offer

n
of the douceur of an upper seat to a White man might to a
properly constituted mind have the effect of rendering a

matter so utterly disloyal to the spirit of fundamental law
only the more offensive. -

This point requires no elaboration. The draughtsmau of
the information below was well advised in leaving out an
averment as to the particular Color of the person charged.
And this omission was approved of by both of the State
tribunals before which it came. Equally, whether he be
White or Colored, Plessy has sustained injury, if the statute
of 1890 be unconstitutional, as creating a legal inequality
betwixt citizens, based upon Color.

That it does attempt to create such legal inequality is an-
other proposition, as we submit, that may well be treated
briefly under the light of those public matters of which a
court takes notice. '

Inasmuch as the policy of the statute appears to be only
to separate While and Colored persons, it will make no dif-
ference whether in effecting it conductors or other employés

. in charge of passenger trains shall conclude that all persons

who are not Colored (i. e.,in the American definition of that
word) are Whites; or are either Whites, or statutory non-de-
seripts, outside of the policy of the statute. ‘

In either such case it is submitted as quite certain that
the discrimination in question is along the line of the late
instifution of slavery, and is a distinct disparagement of
those persons who thereby are statutorily separated from
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others because of a Color which a few years before, with so
small exception, had placed them within that line. It there-
fore amounts to a taunt by law of that previous condition of
their class—a taunt by the State, to be administered with
perpetually repeated like taunts in word by railroad em-
ployés, in places of public business resort within Louisi-
ana.

It is also submitted that in such a case it is not of the small-
est consequence that the car or compartment set apart for the
Colored is “equal” in those incidents which affect physical
comfort to that set apart for the Whites. These might even be
supertor, without such consequence! Such considerations
are not at all of the order of those now in question. What-
ever legally disparages and whatever is incident to legal
disparagement is offensive to a properly constituted mind.
The White man’s wooden railway benches, if the case were
such, would be preferred to any velvet cushions in the Col-

ored car. If Mr. Plessy be Colored, and has tasted of the -

advantages of free American citizenship, and has responded
to its inspirations, he abhorred the equal accommodations
of the car to which he was compulsorily assigned !

This is an ancient common-place, and need not be ex-
tended. It will not be treated as declamation. It is founded
upon the most unchanging and most honorable principles
of human nature, such as must be taken into serious ac-
count in all wise legislation. These agitate and, when occa-
sion arises, defermine all bosoms, from Saxon to Sepoy. We
submit that there are opinions in somne courts which go ut-
terly astray in reckoning the * conveniences” of Colored
cars as compensation for injury to that spirit of the free
citizen which “THE PEOPLE OoF THE UNITED STATES ” must
have anticipated as to arise and to be fostered in the breasts

of those whom they generously associatéd with themselves
by the late Amendments—generously, indeed, but not wisely,
unless that anticipation be realized: In the meantime loy-
alty to the common country requires all persons, whether in
authority or not, to further that experiment by all means
within their power,

Sir Walter Scott reports Rob Roy as announcing proudly
that wherever. ke sate, was the head of the table. Everybody
wust concede that this is true socially of the White man in
this country, as a class. Nor does anybody complain of that.
It is only when social usage is coufirmed by statute that ex-
ception ought or legally can be taken thereto. The venom
to free institutions comes in just there. A spirit of inde--
pendence is even nourished in the poor man by observing
the exclusive airs of good society. He can return its indif-
ference or its disgust with interest, leaning upon his sense
of the impartiality of THE LAW to both. But when law
itself pronounces against his humble privileges the case be-
comes specifically different. What was mere fact yesterday,—
to adopt the fine language of Juuius, becomes precedent
today. A perniciousdoun-gradeisestablished. A class of eiti-
zens becomes depressed, and either givés way, 5o as to make a
reductio ad absurdum of constitutional “AMENDMENTS;” or
it awaits sullenly some oue of those recurring opportunities
for association, revolution, and vengeance which human
affairs have afforded in the past, and more in the future will
afford, to justly discontented classes. As a touchstone to the
equality of statutes like the present, let us suppose that this
one had required all persons of Celtic race to be associated
with the Colored in one car or compartment, and White
persons other than those of Celtic race to be placed in
another; would not such a division have been explosively

9 ,




resented and effectively redressed at once- by the Celts and‘ e
that with loud applause from everybody?  And Why ? ex- :
cept for reasons which under free mstltutlons apply‘to;oue'__-__;._ P

citizen as well as to another

an illustration of a suggestlou whleh we. submit, that- in: -
discussing, whether in or out of office, the place.and rlghts of
Colored citizens, White citizens are apt, sometimes insen=
sibly, to fall into a lower tone of thought and’ dlscussmn

than for other citizens.

R

Color is of itself no ground for d}sc1plme or for pohce
Police, like “Fraud,” is not susceptible of exact definition. .-
Each of these things, however, has a speclﬁc character, well.
‘understood by courts for all practical purposes and:safély to-~
be left to fiture determination amid the ohangmg affairs of . o L
men ; but it is certain that Color no more brmgs meu w1thm‘-"_7' o ey

the Umted States that it is not competent for a State so to -,-';;."ﬁj_ ST :"

change its common law as to-affect thls lmmumty

rearing of the young, has, on the contrary, always beeu el

amenab]e to the Iaws of police.

repu’ohc to. come, punishes: blgamv “and refusee certam’ e
privileges to children born out of marrlage and entrusts-f [P

the discipline and education of minors to- ‘the patents.

These are a mere sample of that constant: pohung which: SR

. marriage, with its incidents, has always received.  Whether

therefore two races shall intermarry, and thus d”estroy both, S
is a-gquestion of pohce, and bemg such, the bona ﬁde detaxls""" S

'hereof must be left t.o the leglslat.ure Ln t.he mean«wlmle | -
B Tice is mterested oi: bohal of .-

S _-:const.xtntlonal c-b_]ectlon upon inere. general grounds ean'ibe
- madeto provisions by law which respect, so far a8 4y ‘_be, N
. -a prevailing, parental -sentiment of -the commumty 'up el
: "'fthls mterestmg and dehcate subgeot

| __'::_parents Thls ig: all a part of Mamage and The Famzly, : |
and should be treated conformably theremth B

Separate cars, and sepamte schools, t.herefore, come uitder
"'ﬁ’erent orders of conSIdemtlon “A conclusion 48 to-one-of .-
ter matlons as to the other any - - -
more tnan the gift heretofore of & ‘éomumon freedom and czta- SR
-;j;zemfvi’p “ coneluded to” mtermamage U e

va.ndats other mmates .'rbut when he gdes abroad apon busi- R
ness or other ocoasmn the case ls dlfferent Theu—and thls :__;




-he becomes, in a more special or actwe seuse, a soelal bemg

And so accordingly is the law of common carriers: Altmen = ¢

who comply with reasonable pollce and ¢ertain condmous HREE
arising from nore or less expensive : accommodatlons travel TR

* - together: “The poor and the rich meet together, 113 the - -

wholesome atmosphere of an. Irnpressmn that ¢ God has

made them both.” To turn the old institution of common - = - ~°" =

carriers into an instrument for the apphcatlcu ofanovellaw =~

of police turning unon Color, is, therefore; in the nature of @ = * %

debauch of a wise, wholesome and loog-standmg___ mstltut_l_oo S T

- We will assume that no more need be sald upon the ques-: o
tion whether the necessary operationof the Lcu:slana statute. U
“ No.111 of 1890,” is to injure Golored citizens in inatters of - .' o
great public as well as private 1mpoltdnce, and proceed to o
discuss the other vital question in.this proceedmg, vlz, The’-- TR

e:mste*nce of a Federal question in the recmd

In the first place, we submlt that the sepafratzon reqmred SN
- by the statute is necessarily in the natire- of ‘mayhem of a.
- right to move about this country quite- inseparable: from
any-proper definition of the term “citizen of the United ™
States,” or from any proper catalogue of hIS pr1v1legcs No LT
statute can be constltutlonal which requires a citizen of the - . -
United States to undergo pohclng founded. upon (‘olor at
overy time that mtm-state occas1ons requlre hun to use a" (RS

law (?) he is of eitherd superlor oran mfermr class of cmzens L : FES
As already suggested, either classification is peérse offensive, A e
and techmcallg,r an uuury to any citizen of the lmted Statesf. TR ‘

as such

u AR
: rlghts w1th1n the Umted BT
; V"'States for the admmlstratlon of ane.of which citizens evei
o Tef the United States must ordinarily resott to the States.
o ._.;Whether the lme of distinetion betwixt these classes ag here- T
S tofore sometlmes indicated; may not cede territory - that 1§
T ﬁ{really Federal may be left to future cons:deratlon What iy

llrghways, between anv pomts whatever The facts of the a
- present case, as mll be seen’ hereafter may not need a propo- L

L prmclple the law of the matter leads up to 4 deﬁmtlcn so )

_ been suggested to the contraly argwendo a perpetu'_ ly‘_ ré- el
o eurring. m‘}ury done by statute upon the glouud of Color'
L aloue,— _ R

- few yea __ago so generallj’ attel _ ‘,ed a pon lt <o ates a statusi'f..f R aER

ofwziAmerlcan “ se'Fmtude ” w1th1n the XIIIth amendment |

SRk We beg leave, lnost respectfully, to- enter tlns protest m s ey
passmg, recollectmg at the same tiine that the emphasls of S
. ~our bmef 18 upon the XIVth Amendment e T




gaged. . In that case the busluess ls ithe pumary element
and confers some passing Federal qualtty upon any person
..oranything therein engaged whether a emzen of the Umted
States ora bale ofqgoods ' S : L e

The present questlon, however requlres eou31derat1011 of
what the expréssion, « We, the People of the: -United States,”
signifies, for all ‘persons therein included, whoaré not under
question or discipline because of cerimé or pollee -In other
words, this is a case. in which certain hzgh ‘officers: of - t,he

Goverument created by the “ People of the United States L

are required to “sight back,” as it were, upon such creaters,
and determine judicially their - position within the Survey i
their ¢ pmvﬂeges and 1mmuu1tles,” one or both '

It is hardly too much to say that i executmg eueh a.

function the court occuples 4 sort of holy ground aud must
act under the influence of- certaln fa

Nor will it be. questloued that by force of the receut

amendments the Citizens of the United States” are- by con- 1_ o
templation of law that very. People who. created the Constr- _

* tution, and upon-whose will and force it rests and is to rest.
This consideration may not formally advanee tlie present
argument, but. neveztheless 1t seems to be a ﬁt attendaut
thereupon. o A

The record shows that Plessy was.a perfectly quocent

eHizen of the Umted States at the time of the trausact]ou
arrest,and other proeeedlngs in‘question... The mytter Whlch
brought about. his arrest by the State officials was' not one -

as to whlch npon one “hand, a" State -and, “upon, the other |

hand, the United States mlght well differ. in- regard toits

__belng pumshable ar. not that Js,, one as to whlch the?,, - L

s same tune mamfestmg 6 opposmou apon 1te part to“"_ B
Lo any. contrary determinution” thereupon which -any State -
- may" teach. for intrustate affalrs For;, the United States; S
"i"'-.cannot anw the -meatter of the Color of., 1ts cxtlzens g0 oL
7 becorne a ground of legal disparagenignt, or legal” oﬂ'euse,'_- LT
.+ withif the States; uiless w:th a dlsparagement of itself. A
- “social ‘point of tionor that’was vindicated with great spirit .

by England asto habeas corpits iy the personofa. poor tailor’s

",';-;vappreutlce, Jenks and as:to general warrants in that of the -~
- ‘scamp ‘and’ outlaw; Wilkes, ‘may in- this- country by like
"'-____.___.msplratlou be responded fo on behalf of a Colored.: man.

. Noblesse oblzge! ‘The. people of England of all grades res T

T .garded both of ‘thiose cases as’ touchmg the very. apple-of 1ts: AL

T eve and' here may the peopie of the Umted States as. weIl

ST Amongst the const*tutloual prluelples that have beeu
A -sanc oned by this Court, those that pelhaps come: nealest-'::----i_;.:_"-"'ﬁ-' e
0 ke the. ohé now in questmn are”to-be found in the cases of LI
. Railroad vs. Brown, 17 Wall 445 aud Craudail 8 Nevada,";'
: j_-6 WaIL, 35 o S

[At the Sdine tlme lt is not forgotten that in 61v1 V"R]ghts o

"_-_'Cases 109U, 8.8, the opinion - of the majority of the =~ = -

" Court; after. patting the present ¢ase by way of hvpothes;s, e
"-_'r-ve:y carefully aud expressly reserved it for future con—‘"__:_-' %
S E T '31deratlon] - Tl T

: "'andna eud Wa _rngton c:ty, whzch bv act of Congress of
' '1863 was: under af: obhgat’:ou d that no persen she.ll be ex- )




cluded from the cars on. account of color g Thereupon iy’ ol
February of 1868, before the. adoptlon of elthé"r the. XIVth e vEh
or XVth amendment the defendant 1_u error, Cath_eff'"'e"‘_;f-.._ i

to Washlngton On gomg to take he P ace she found tw o7
cars-1n the train. a11ke comfortable the one set apart for col- i
ored ‘persons. and “the - other for white ladies and gentlemen CEa s
eccompanylng them the regulatxon bemg that upon the.;'j"" cE

car for wlntes and when she refused and:pea‘msted i enter- ‘ R R
ing, she was put out After that she went ‘mto the other car E

question upon the writ of error was whethet what had been R “'

done to her amounted to an exclus@On

S« The plalntlﬁ in error contends that it has llter_all_ obeyed
the direction, becausge it- has hever. excluded this class- of = - .
persons from the cars, but, on- the oontrary, has always pro-

vided accommodatlons for them.:

“This is an ingenious attempt to evade a.¢ mph nc
with the obvious meaning of the: 1equ11ement !
that the words iaken literally. mlght bear the.in

put upon them™ by ‘the plaintiff in eérror, but e dently e
Cong:ess did not use theinii any siuch. lzmlted sense. - There:

was bo occasion in ‘legislating forthe rallroud'c'orporatlon"l.- _
to annex a condition to'a grant of power, that the: company DA L
should allow Colored: persons: to' ride in-its-ears.This' =~ f = o
right had never been-refused, nor,could there have beenin =~ =7 .
the mind of any onean. appi' usion that suoha state of “Ue

things would ever ‘occur, for self-intere “clear
ducs the carrier—sotth as ‘well-as- north—to.;t*“-w-'-pw

paid for it, all persons, -wheéther white or black, who: should "
des1re transpmtatlon It was, the dlscrlmmatlon n the use_rc,

i ?_,of the oars on ""'jceount of Color where slavery ohtamed‘ : "‘hlch:? AT S e
= was the stibject of discussion st the time'and not thefast” = - -
- . that.the Colored race could niot rids in the-ca at all. Gon-~ ~ - -
S _;:__gress acted m th: bellef that th:s dlS rlmmatl 1 Was u

;ﬂatlon must cease and the Colored and Whlte races 1n‘ 'he T :. R
- . use f the cars. be placed on an equallty n (PP 45%, r.tae. -

':Et,he above case, therefore, there could not- poss1bly be a. ;_‘_ o

ge ¢ f_l.meqaahty betw
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alties” upon . rallrcad compames for transportmg the great
mass of Colored persons; Gnless upoil certain st.rmgent éon= - o
d1t10115--e:1: gr the Vlrglnla statute of 1836 Code o 1;_860;-

sonably, ag reason’ sometlmes goes, have held that the pur. ._-;_-:_;.
pose Of the act -of 18b3 was to relleve the rallload frorn__""

great empxre and Ilttle rnlnds go 111 together

Browns case 1s elted here rnerely as’ anthorlty fo the.'_”': S B

posmon that the discrimination now"

hrase, an’ fmjwy, the language of ‘the ai etdments W‘hxch
permanent the -
publlc temper of that day"" in the_-_meanwhlle amply replac- e B
ing that “témpeér of Congress dlscernlble as-the Courti‘---f--_ff.ﬁ R e

since -1868, have embodled and render

sald 1n the sta.tute of 1863

(2.) In Cxandall vs. Nevada whlch P

tion by a State of mter-state travel M T nstlce Ml'ller' sneak- _"
_ mg for t.he 1arge majorrty of the Court plaeed "the declsmn“ RO

rnent ‘o to transact any busmess thh lt

all'the operatlons of foret

State over whose sml he must pass i 1ts exerclse Do .

And Vlf it. be true that Plessy could successfully resust thls . i
proseeutlon in case he had a]leged and shown that at the_w O

and proof

{ . 19 o B

;' to seek lts protec-_ IR
tien; to share its: oﬁnces, or _to -engagein admlnlsterlng e T T
~ funetions. . He hasa rightof free access to its ports towhich .~
g trade and commerce so, conduct_..“_ e
- hity to the sub-treasaries, the land offices; nae .-
- offices;and: the' courts of JUStIL@ in'the several ad o
. this rlght is.-iiv its -nature: mdependent of-the-will of any SRR e

£ :..That‘-v these 'IWOI'dS were’ lnteuded to apply te ’(,ntra-sia{,e-_-- A

tranSIt post oﬂices, etc appears uprm 4ts face and

oiﬁce ab: ’-(‘ovmgten npon bnsmess therewrth We Subn:ut, SR R,
that e must: succeed even' m the &bsence of such allegatlou_-'__

Amij‘; R T S = B o S S e




“ate’'in questlou be not valld constltutlona lly, for all lntrd"-“ e

state rallroad travel lt is uot vahd for anv

“> In Trade-mark Cases IOOU S 82; (Jongress had mﬁlcted
a penalty upon counterfeiters.of trade-maiks: reglstered pit

suant to other statutes-of the: United. Ste.tes, uhlch' : atterr,_

had allowed any persons ‘entitled to the use.of: -any rade- -
mark: to register the same.: Tt was objected that such penal

statute was unconstitutional, because the. reglstermg statute”

had not conﬁned its: al]owame to tra de—marks in lnter-state

commerce. . One answer to this; upon ‘the part-of the"?Gov- - 1A

ernment was that those general words uere by fund menta

' natlonal_]urlsdlctlon
Justice Miller:

o« The language is plam There 5003 onst
unless it: be'as to the effect of:the CODSt-ltut]Ol] Th
tion to be determined is whether wé can ii 1

limitation into a- peual sta ute so as te make if speci ¢when;

as. expressed, 'it-'1s- general only - *  * % Mo limit the
statute in the -manper now asked for would '-be to make a-
new law, not to enforce an old" one. “This is* '
our dutv If in the case before us we shoul

make by Jjudicial construction a law which Congress did tiot

make, it-is quite probable that-we should do. what; }f lthe

matter were now before that . body, it wouldi be
to do, viz., make a' trade-mark law,; whic ;

its operatlou and which woald comphcate‘ he rights wh ch'\

parties would hold—in some instances uuder the act of
Congress and in others under State la,w R

To the same eﬂ'ect SER the subsequeut caseq,“.IaIdwm fvs
Franks, 120 U. 8, 678 68.:) R L

We submit - agam that 1t a8 plam that the statute

”fbhged there ¥ to have the tvro-;.cars oF

=and the conductors of these trams-'_x---

. e Whether Loulsmna whlch excepts street cars from the Color
o separatlon in- questlon perhaps because of dthe 1mpraet1-:__:

asonably 1ntrusted fo con‘&uctors for determmat:ou upon::

L bare mspectlon-.ltha,u questlous a¥ to the'g purposes of inteiided
. travel ete.. ~The- legzslature would hardly have placed the':__' N
i ‘Iatte* at the mercy of a hke peremptory demsmu et

T, 1t is enough to say here that there is no a:uthonty - ':fj_f'-_ - i
or'machmerv thelefor AT T T e .

Colored. tlzens falled-_= recel'v -‘_aicertam v1rtua1 protectlon,:
g to pehtlcal nghts because the act ef Cengress relled upon fo:: SO

now_in question” is - mteuded to operate upon all mtra- e




that had employed therefor ouly cer,tam general terms.""j:_ et LOUSLY; .prose agamsy ) g
~ which also covered- other offerises than 5hiose to- ("olor, ot _ : _ = ;-- in. fi y 5 not m general L L
When asked to interpret the statate so aé ' (_:oﬂﬁne itsopera-. . -, ihal e t° the care °f the Uulted States. It is enough ST
tion to matters within the jurisdiction of ‘the United States, =~ - | . i fQ" the present case that it shall be guarded by R
the Court replied thatby:its structure,asahove,_ __statute wasg. T ) them from ad\.else State ]eglsla.tlon ey e
not susceptible of being so.dealt with; and thata ¢yurtis'not .- L T o L
comnpetent to-add to-a statute words (ez. g _need.ed to con-

fiwe its prowsmns w1thlu constrtutlonal lunlt.. T S AR e
. "S . Porrus,,
'_j LT F D McKEh.NEY, e
Atto'meys fo'r _Plamtzﬂ‘ wm- EM'O'J"

upon: bnsmess w1th or for the Umted'Stat'
office or to serve process, etc - ‘

|
;
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X
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Street) has been a separate toplcvof ]aw frozn tnatlof “The_}: S
Peace of the King: ”= ~—1nore. :ng_rt_]cular__thgu _:t“hatl___ and morg -~






