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IN THE SUPREME COURT OF THE UNITED STATES.

"HOoMER ApoLpH PLEssy, Plaintiff in Error,
Val
J. H. FERGUSON, Judge of Section ‘“A’’ Criminal District Court for
the Parish of New Orleans.

Error to the Supreme Court of Louisiana.

Brief for Plaintiff in Error.
STATEMENT OF CASE.

The Plaintiff in Error was arrested on the affidavit of two witnesses
charging him with violation of Act No. 111, of the Laws of Louisiana,
session of 1860, averring that he was ‘‘a colored passenger on a train
of the East Louisiana Railroad Company,’’ who did ‘‘insist upon
going into and remaining in a compartment of a coach of said train
which had been assigned to white passengers.’’ (See pp 4-5 of printed
record.)

On this affidavit, a warrant issued and he was brought before A. R.
Moulin, Recorder, by whom, examination being waived, he was
bound over to section A of the Criminal Court of the Parish of New
Orleans, giving bond in the sum of $500 for his appearance to answer
said charge. (Printed Record, p. 5.) ‘

On the 22d November, 1892, an information was duly filed in said
Court based on said proceedings before said Recorder, charging said
Plessy with violation of said statute, 111, Acts of 1890, of the State of
Louisiana. (See pages 5-6 of printed record.)

To this information, the said Plessy upon arraignment, filed a plea
in bar of the jurisdiction of the Court, based on the averment that .
said Act, No. 111, of 1890, was null and void, being in conflict with
the Constitution of the United States. (Printed Record, pp 8-10 and
16-18.)

To this plea the District Attorney demurred. (Printed Record pp.
18-19.) And on this the defendant joined issue. (Printed Record
p. 19.}) On'the issue joined, respondent in error, the Judge of said
Court, over-ruled the plea of-the defendant Plessy and ordered that he
plead over to said presentment. (Printed Record pp. 19-23.)

Thereupon, the said Plessy, by his counsel made application to the
Supreme Court of the State of Louisiana for a writ of Prohibition and
Certiorari, based upon his plea in the court below. On the hearing, the
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court denied the application. (Printed record gives opinion of court
in full, pp. 23-31.)

Thereupon, the defendant Plessy, filed a petition for a re-hearing of
the same by said Supreme Court, setting forth errors assigned in the
opinion of the Court. (Printed Record, pp. 31-32.) This petition the
court refused. (Printed Record, p. 33.)

Thereupon, the defendant filed a petition fora writ of error to
this Court, (Printed Record, pp. 33-37,) which petition was allowed,
and upon filing the assignment of errors, (Printed Record pp. 38-41,)
the writ issued to the Respondent herein out of the Circuit Court for
the Fifth Circuit. ,

The case turns wholly upon the question of the constitutionality of
Act No. 111, of the legislature of the State of Louisiana, session of
1890, which is given in full in the printed Record, pages 6-7. The
first section enacts that all railways in the state shall provide ‘‘equal
but separate accommodations for the white and colored races, by pro-
viding separate coaches or compartments on all passenger trains,’” and
declares that ‘““no person shall be permitted to occupy seats in coaches
other than the ones assigned to them on account of the race they be-
long to.”

Section 2, provides (1) that ‘“‘the officers of such passenger trains
shall have power and are required to assign each passenger to the
coach or compartment used for the race to which such passenger be-
longs.” (2) That ‘‘any passenger insisting on going into a coach or
compartment to which by race he does not belong,” shall be liable to
a fine of twenty-five dollars or twenty days imprisonment. - (3) That
if any passenger ‘‘shall refuse to occupy the coach or compart-
ment to which he may be assigned by the railway official, such officer

‘‘shall have power to refuse to carry such passenger on his train,”’

and (4) that for such refusal ‘‘neither the officer nor the railway com-

pany shall be liable for damages in any of the courts of the state.”

Section 3 provides that any railway company and the officers of any
railway company, which shall neglect or refuse to carry out this act,
shall be liable to fine therefor.

The Plaintiff in Error wasa passepger on the East Louisiana rail-
road as charged in the affidavit on which the warrant of arrest was
based, (printed record, p. 4,) from New Orleans to Covi ington, both
points in the state of Louisiana, and was the holder of a first-class
ticket. The affidavit states that he is a cclored man and that he in-
sisted on entering a white compartment, in violation of this Act. The
presentment (Printed Record, pp. 5-6) does not aver anything as to the

race of the plaintiff but merely that he insisted on entering a compart-
ment to which by race he did not belong. In his plea in bar, the.
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plaintiff in Error avers that he held a first-class ticket—was orderly_-'. TR
and cleanly, which, is admitted by the state’s demurrer, (Prifited” . . o
Record pp. 16-18.) In his petition for re-hearing, he describes him-. .-
selfas ‘“‘of mixed Caucasian and African blood, in the proportlon of

one-eighth African and seven-eighths Caucasian,” the African admix-

ture not being perceptible. (Printed Record, p. 3t.) By his' plea the 5 W
Plaintiff in Error put in jssue the Constitutionality of this Act, the =

Court sustained its validity, and he brought the question here by I:us:'f ;
Writ of Error, , e
ASSIGNMENT OF ERRORS.

The following assignment of errors in the Judgment of the court' :
below was filed with the application for the writ, (Printed Record pp.

48-51,) and sets out particularly each error asserted and intended to be -
urged. "

FirsT. The court erred in its opinion and decree mamtammg the_ o
constitutional validity of the Act of the General Assembly of the State -

of Louisiana, No. 111, approved July ioth, 1890, entitled An act to .

promote the comfort of passengers on railroad trains, &e., &c., and -
that the same is not in conflict with nor a violation of any no'ht under

the XIIIth and XIVth amendments of the Constitution of the United

States: that the same is the lawful exercise of the police power of ‘the -

State; that the subject-matter thereof is a regulation of domestic com-
merce, and therefore exclusively a State function; enforces. substantml_' L

eqnahty of accommodation supplied to passengers of both races on

railroad trains operated within the limits of the State of Louisiana; ~
that the same is in the interest of public order, peace and’ comfort and

impairs no right ¢f passengers of either race.

This was errcr (1)-for the reason that the statute imports a badge of
servitude 1mposed by the State law; perpetuates the distinction of race
and caste among citizéns of the United States of both raceés; and’ .ob-.
servances of a servile character’ coincident- with the institution :of. -

“sTavery, heretofore enacted by the white race”and compulisorily sub-

mitted to by the colored race. ‘Theé said statute discriminates’between
citizens of the white race and those of the colored race, and does not
apply to all white persons and all colored persons alike, and the same

abridges the rights, privileges, and immunities of eltlzens on account-

of race and color: - __

(2) 'The said statute does not enforce substant1a1 equahty of ac-
commodation to be furnished to passengers-of both races on railroad
trains, but authorizes the officrs thereof to assign passengers to. separate E
coaches without reference thereto.

(3) The statute impairs the right of passengers of. the- class to
which relator belongs, to wit, octoroons, to be classed among white
persons, although color be not disernable in their complexion, and. -

makes penal their refusal to abide by the decision of a railroad con- .. - '

ductor in this respect.

(4) The said statute does not extend to all citizens ahke the equal' o
protection of the laws, and provides for the punishment of passengers: ..« * . .
on railroad trains Wlthout due - precess of Iaw, by authonzmg the:__ AR
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officers of - railroad - trains to refuse to carry such persons as refuse to S o
abide by their decision-as to-the race to wluch said- passengers belong, ST

and by making . said refusal a penal offence.

(5) The statute is not in the interest of pubhc order, peace~' nd R

comfort, but is manifestly directed against citizens of the colored fa

(6) The statute exempts 1nd1v1duals of a-certain- class,
nurses attending children of the other race, fromithe  opération
law, and is therefore amenable to the charge of class legislation.

(7) ‘The said statute’ is an invasion and depnvatlon of the natural
and absolute rights of citizens of the. United Statés to the. soc1ety*and-’"._ Py

protection of their wives and children traveling ‘ifi. Tailroad tra

when said citizens are martied to persons of the other race finder the ”
law and sacrament of the church—marital uions bétwéen persons : of- R ¢

both races, which are not forbidden by the laws of Loulslana

(8) 'The statute deprives the citizen of remedy for wrong, and 1s"‘"’ C

unconstitutional for.that reason.

(9)) Neither the said statute, nor the: laws of the state of Lomsm i
nor the decisions of its courts have: deﬁ_ned the terms “colored 1'

made. penal a refusal to subnut to the1r decision.

(10) ‘The East Louisiana Railroad and other ra1lroad_s to: which -

said statute applies are orgamzed by the laws of the State:of Lot
as common cartiers, acting by virtue of public- charters and ca

passengers for hire, and cannot be anthonzed to d1stmgmsh b ween .

c1t1zens according torace.

(11) ~ Race is a question of law and fact Whmh an’ oﬂicer of a ra11-7

_ road corporation cannot be authorized to deterniine:

(12) The state had no power to -anthorize the oﬁice‘s of raﬂway
trains to determine the question of race withott testimony, ¢ and tomake .
the rights and privileges of citizens to dépend on sugh’ dec1s1on, 0 toi___: S

compel the citizen to accept and submiit to such decision.

Spconp. ‘The court erred in its opinion and decree that the statntﬁ .
in question explicitly requires that the. accommodat1on shall be equal'i
- and does not authorize. the officers of the railway-trains 6 desigh -;pass R

engers according to their own judgmient . and_ w1thout e feren
whether the accommodations ate equal or not. SR

This was error, because criminal . statutes arée const:med sz'rzctz ;:
Juris and not by implication, and. the litéral text of the. law termma-;_‘ '

ting the second section of the statute is as follows:

““And-should any passenger- refuse-"to occupy. the coach or compart—:"__';.
ment to which he or she is assigned- by the officer. of such rallway, said - -
officer shall have power to refuse to carry sitch passenger on his train, - . .
and for such refusal neither he nor the railway company whlch he rep- R

TaIrp. - The court erred in its, op1n1on and decree that the statute' SR
does not authorize the conductor or- other officér-to assign a passenger =
to a coach to.which by race he doées niotbelong; that it obvicusly -
means that the coach to which'the passenger is-ass signed: shall be, ac- - =
cording to +the: reqmremenL of the act to the coach to Wlnch the_ b T

passenger by race belongs

«__F-OURTH ’I:he ';;Com't: erred ini 1ts opnnon and decree that thesmd

_sta_tute does not exempt the oﬁicer or conductor from damages,... for Tes

.m1P051t10n of a duty to be exerc15ed at his Penl and at the perjl of‘]nsﬂ e .
o -_;employer and that the statute utterly repels ‘the- cha.rge that it veststhe .~~~ .
: : power to. determme the race‘

 ALBION W, TOURGEE -
JAS C WALKER
- Attysjbr Plj' i Errar

QUESTIONS ARISING

B Some of the queshons ansmg:on thxs statement of facts and the de- - -
c151on of the court below, _as We: concéive, are as. follows Hasthe
- -State the power under-the provisions of ‘the: Constrtuhon of the Umted_'- -

‘to ‘make 4 distinction based on color m the enJoyment of

L j.:r_:'.chartered ’nvrleges w1th1n the state?
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Is it a question that ca» be determmed it the absence of statutory"‘

deﬁmtlon and without ev1dence P

May not such decision reasonably result in serious pecum damage =

to a person compelled to ride in a car set: apart for ‘otie pa

Has a State power to compel husband and w1fe to nde 1n separate o

white ? . : R I
Has the State the power to exempt the rallroad and 1ts oﬂicers

an action for damages on the part of any person 1n_]11red bv the. nnstake‘; Tl T

of such officer ?

Has the State the pow er uuder the COIlotlttlthll to authon ny- ’
officer of a railroad to put a pas senger ‘off the train and refuse to carry_:'..- L
‘him because he happens to differ with- the ofncer as to the Tace. to whlc .

he properly belongs ? : : g
Has the State the power under the Constltutxon, to dec"lare; -
guilty of misdenteanor and subject to fine and 1n1prlsonn1ent bm:mse h'
may differ with the officer of a rallroad asg to “the race to ich he
" - belongs ?”’ ' g

' race to which he belongs ?

- Is not the questlon of race, sc1ent1ﬁcallv consldered tery ofte_
possible of determination ? . i L ‘

Is not the question of race, legally cons 1dered on\, 1mpc=‘51ble't_
determined, in the absence of statutory deﬁmtmn raN S

V\@)uld any railway company. venture to execute such a law util
secured against action for damage by havmg the courts of the s
closed against such action ? e R

Is not the provision exempting raxIWay companles and theu- Sefvan

and officers, from action for damages in can')ung into. efféct the pro.-j;__ Lol
visions of this statute, of such’ nnportance as -to be essnnt1a1 t‘b the [

operation of the law in ‘question? -

Is not a statutory assortment of the people of a state o:" the lme of

race, such a perpetuation of the essent1a1 features of slave
within the inhibition of the XIIlth Amendment ? 7 -

Is it not the estabhshment of a. statutory. dlﬁ'erence between the T

white and colored races in the enjoyment of chartered prnwlecfe
badge of servitude which i 1s pl‘Othlted by~that amendment ?

Is not state c1t17ensh1p made an essential mcldent of natzmzal c1t1zen-
ship, by the XIVth Amendment, and if so- are not the nghts; pr
leges and nnmumtles cf the same Wlthm : the scope of the national
Jur;sd Ct‘lOﬂ ?. . T : : ) S
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Can the nghts ofa c1t12en of the Umted States be protccted and B

secnred by the getieral government. wlthout secunng h1s perso?zal

w "_-nghts agamst invasion by the State? = e -
- Doés -not the exempt:on ‘of ntrses. it attendance upon ch:{ldren,-_ B
' rénder this act obnoxlous as clags: leglslatlon and febut the claim that® ~ -
R () &ona fide: a . police regulatlon necessary to secure the health and RO
' “" mora1s of thecommumty? D T e e T e AT e

-
“a

CONS’I‘ITUTIONAL PROVISIONS INVOLVED

e :' '.The Plamtﬂ’f 1 Error rehes on the follo“mg prowsrons of the-f'
ok "'Co t1tut1on of the Umted States in support of h1s contentxon that the-« PR

rEE Fovmnaxm AMENDMENT

| "f'j’SeeticSnl---r'—-ﬁA ﬁr‘md”ﬁ'é‘az_.P}-o'ivz"sz'mzj

. ""’-i'-."__protectlon of the. Iaws

Thls sectlon has been separated 1nto 1ts constltuent clanses, the'-_- ‘i




: the traxmto pass upon and decrde the qnestmn af raee-, Jsﬁzeovery_.j,é__ o

conferred upon them. by its. prowsmns - The language of the act':.: S

is exphcttt “should any passenger refuse to occupy”-snnot trhe_ R IEEe
coach used for the race to which- he: belongs biit=* ‘the coack or ©
compartment o w/zzclz he ‘or: she -is asszgnea,' b_y the officer of suck - L
railway, said officer shall have power to refuse tocatry.uch '
Passenget on his. tram andfor sudz réy"usal neLther he fior. the raﬁ:- I

FERN ,.if'“provwsmn, ali the r&st mustfa.ll

the courts ‘Zf thzs state” IS tiot tlns a clear deni‘l‘to*the-person'- :
thl'ls put oﬂ' the tra.m of any nght of actlon . Is lt uot that very S :
con- 7 | R apart f01‘ the colorei:race, mevﬂ;ably bere].
templated by the th1rd restnctwe Provrsmn of the Fourteenth j‘-;'?f PRt EREE ;-'-man of at least: be suspected of bemg ofie.
Amendment?. _ : R SR ¥ R

If so, is t]:ns prov1sron of such 1mportance as. to be essentml ‘
to the va11d1ty of the law as @ whole 2. Our content1on 1s that HO o

such assrgnment is. very grea.t unless they wefe protected, by such
exémption. The State: very clearly says te the raﬂway, “You gol,
forward and enforce this'system- of acsortmg the: cxtlzens of the -
United States on the line of race, ‘afd-we: will- see that you suﬁ'er'-_'
no loss through prosecutlon in-OUR " cOUrts.”’ Relymtr oﬁ'
‘assurance, the compa.ny is wﬂhng to- undertake thé wis hi

it they might well shrink. from such habxhty The demal ‘of the
rzg/z! to prosécute, then, becomes essential to the operatlon of the
act, and if such ‘‘denial”’ isin derogation of the réstriction of the--—",
Fourteenth Amendment, the whole act is null and void. Ttis a
question for the Court to detefmine upod its know ledge of human
nature and the conéhtzons aﬁ'ectmg— ]mman con tct, in- :
“which it would be rdle to cite: authontles If it s NoT AV

tion of this prov151on it would be’ drﬁcult to unacrme a statuto
prov:smn which could be v:lolatwe of it ' - 2

IT—We shall also contend that i any*mxed commumty, the repu—_"

tation: of belon to ‘the dommant race, in this msta the' -~ : : ' ' R
gmg nee Meno Proﬁeré)’ of the cmzen “w1thout41ne processof la'w, and-as stich

~ white race, is proper{y, in the same sense tha.t a nght .of actlon I . S
or of mhemtance 1s Property,_ a:nd.tnat the Prowswns of the act in. RE X0 ‘IS- i, _conﬂ;ct Wﬁ;h the tlm'd restnctlve_ clause Of the. thh

due process of law, ’ and are; therefore, in wolaﬁon of the ‘Second' .
restrictive clause of thé first séction of the XIVth Amendment of _;'j
the Constltutron of the U‘ "_t_ed Stat ST R
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to go on foot or by other means to such pomt is to serze, convert
and destroy his propetty - by pretended fotce of - law. Itis pro -
fanto an act of leégalized spo11atlon,--an act-.of forcible- con-f v
ﬁscat:lon—a taklng of property and 1nterference w1th llberty under

of law.’

IV—The plamtlﬂ' also. contends that the prov151ons authonztng the _
officers of a train to require parties to occupy the partlcular cars-or O
compartments ‘'set apart for distinct races, is a statutory grant of
authority to intérfere w1th natural domestlc nghts of the nlost:

sacred character

A man may be white and hls wife colored a w1fe may be whlte.. L =
and her chlldren colored Has the State the nght to compel the__: S P
Or to assugn__ DA .

what the statute.in questlon requlres In our case; 1t does not ap-f_ _' S
pear that the plamttﬁ" may not have had Wlth hlm a wrfe belongmg o

of then' skrns ? Has d State the nght to order the moth“'

in one car and her- young daugnter becaise hér’ cheek ‘may tiave e R
a darker tinge, to ride aloné in another ? Vet such’ thlngs as these, SRR N
the act in question not -onily permits; but- actually reqmres and -0
commands to be dosie under penalty of fine afid- 1mpnsonment for !
failure or neglect " Are the courts: of the: United States to. hold ]

- such things to be within: the ‘purview of a State 8 nght to nnpose'- N ¥ :

.on citizens of the Umted States 2

V-—The plalntlﬁ' also. insists - that a- wholesale assortment of the”'-_f
citizens of the Unlted States ‘resident -in- the state of Louxslana e
on the l1ne of race, "is'a thing wholly 1mpossrb1e to be made,
eqmtably and J‘ISﬂy by any tnbunal much less by the conductor R

The Court Wﬂl take notlce of the fact that i all parts of the""_ T
country, race-intetmixture has proceeded 1o stich an ‘extent that. ..
‘there are great nitnbers of citizéns in whom the nreponderance of oL
the blood of one race or another 18 1mpossrble of ascertamment

pernnt the nlamage of the slave, ina majonty of cases even an

approximate determination of ‘this preponderance is ani- actual ifm- - e
possibility, with the most carefnl ‘and -deliberate welg]:ung of

evidence, much Tess by the casual scrutmy of a- busy conductor

Bat eveén if 1t were p0531ble to detenmne preponderance of blood_i- B 1
and so determme racial-character.in certain cases, what should be = .+
said of those cases ifi. which- the - race admxxture is. eqnal - Are .

they whlte or colored RS

. zenshtp

. I.‘“...:_:

PR

BY what ru.le then shall any tnbunal be- gwded,_ L
It rnay be sa1d that all those

~of colored blood By what law? With What Jusnce“r‘;.. Why @6t L
e j' .count every one as Whlte in whom is’ v1srble any trace of whlte ST

i'whrte Tace. Slavery ot only mtroduced the Fidde of caste but SR

R prescnbed 1ts cond1t1ons in the mterests of that msntntron The B e
.- . tface of &olot- raised the presumptmn of bondage and-Was a bar to R

= crtlzenshlp “The law in: questlon is.an attempt 10 apply tl:ns rule Lot

L to the estabhshment of Iegahzed caste- dtstmctlon among: cztzzms '

It is not cons1stent wrth réason that the Umted States, havmg .

- -and presenbed oné egual cztzzemfzzp in eaciz state for all wﬂl per— e
oo mita State to: compel a rallway condiictor to assott thém arbltrarlly"j o
N ”accordmg to his 1deas of race, i the enjoyment of chartered pnv- RS
"‘.11eges S
VI—-—-The Plalnt1ﬁ' in Error, also 1n51sts that even 1f 1t be held that_'g‘-_'..'_"'
S :__such an assortment of citizens by face in the enjoyment of. pnbhc
S _upnwleges, is not a depnvatlon of* hberty or property Wlthont dite
vprocess of law 1t 1s st111 such an 1nterference w1th the personal L

Wlth ]:us rlghts as an- equal c1tlzen of the Unlted States and off".'.- E
o the State in which he resides. = - :

oo In construmg the ﬁrst sectlon of. the XIVth Amendment theref : 7_
= i ' appears to have been both on the part of the Courts and of textnal LT

s Umted States two thlngs

¢ r)—-Natronal Clnzenshlp : n s
(2)—Stata1 Crtrzensh.tp, as cm essentzal z:mdmt of natronal c1t1- )

o prwzleges attachlng elther to ‘state ot natlonal c1t1zensh1p Its

o effect i8°€ 1)to make niational c1t1zensh1p expressly -paramount and A
- - untversal: {z) to make Statal c1t1zensh1p expresszy subordmate and B
R __z;zc:dmz‘al to natlonal c1t1zensh1p B R 5
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Thev State is- thereby ousted of all: cam‘ral over: czizzmsizzp It T
cannot'make atly man a citizen tof depn:ve any--oneé: of the estate e

of c1t12ensh1p or of any’ of its’ rlghts and: pnvﬂeges

What are the rlghts “pnv11eges and immunities of & citlzen of O o
the Unijted States ¥’ - Previous to the adoption- 6f this section of e
the Constitution-they weré véry ‘vague and: -difficult of deﬁmtlon e,

- Now they" inclade all’ “theé nghts pnvﬂeges and - ihadities of-'mi‘_':-., b
"a citizen of @ State, beeause that c1t1zensh1p 1S made mmdental to; .

.and co- -extensive: w1th nm’zmal c1tlzensh1p inrevety ' Stat and’ t
United States guarantees the Full - enjoyment -of beth.

dentthat National’ c1t1zensh1p plus State c1trzen§h1p eovers the B S P
whole field of mdnndual relatmn S0 far as the same is- regulated Sy

or prescnbed by law: -All" the nghts “‘prnnleges and’ imifi
nities;’’ which ca#n azftaclz to the: mdw1dual as & part ¢ of the bo Ly
politic, are. embraced' either by the relatiomi: of “itizen: of
United: States’” or by the relation of citizen “of the Statéin w

he may reside.” ‘The United States aving gmnted boths stands;::: L

pledged to prot;ect and defend both

rlghts pnvﬂeges and 1mmun1t1es derwable inanz b-- nafing

trolled’ by new authonty, havmcr a new scopeand extent, dependent )
| to natlonal L

power for'its preservatlon

VH—It may be urged against this constructlon 1 that itousts the exclu— N i '
sive- control -of the State over: “its own cmzens by 111{&1'&]3&,"_

: based on: the eﬁ'ect of the grant of cmzensh,tp

would seem to be the only conelusron that can be reached ﬁ'_ m
any reasonable mterpretatlon of the language employed “The
Iangnage of the aﬁirmatwe provrsmns of the sectlon, certamly' G2

Umz‘ed States and c1t1zensh1p of tﬁe State qf reszdmce Thzs leaves -
no ‘room for any exclusive State ]unsa’za‘zon of the. personal' =
nghts of . the citizen. If th1s prowsmn meafis; anyt.hmg, it means.r DT

leglslatlon by the State whlch mvades the rzgizz’s of such_ cltrzens T
‘These are. fully covered by the ‘grant of mtrzens}np of the Unlted' e
States . AND: cmzenshlp of the - Stat:e ~This - construction - s
strengthened by the negatwe prov1s1ons whxch ate . cupplemental-! Fe
of - the - posﬁ:lve ones.. These prohlbﬂ: tne makmg of en-' L

nities of crtlzens of the Umted States ” provlde that “11fe -
liberty or property shall noth’be taken mthout dueprocess of law,
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s forbid the denia to-any p person of the equal. protection of the
“law.. Al these .a%e express restrictions of statal -power - already: e

:made subordmate and: incidental to: the nat:onal ]unsdlctron by '
the posmve provxslons of the same sectlon L -

These restrictive prov:sronswere not 1ntended to he 'onstrued;'f; -
by thiermselves, but in conmection with and ‘as: supplementa tothe. . =
aﬂirrnatwe prov 151ons—taken together they constrtute this ectzon, S

A exc!uszz-e Junsdlctron of the State and estabhsh the appellate or
o superwsory Junsdlctlon of the. Umted States m ali mattcrs toruch-"-', '

ing the personal narhts of . c1t1zens

It has no doubt* occurred to every member of the Conrt thought-
116, allusmn seems hitherto to have been made toit, that the-con= .~ «. ..
structlon and’ phraseology of this section is stnklngly similarto T
' that: of Seetlon 3 of the IVth Afticle- “of the Consutu’uq_n CANo -

_'person “held to sefvice of Iabourm one State ander the laws thereof, 1 -

escaping- into, another shall in consequence ‘of any law or. regula- N
tlon therein; be discharged from stich sefvice 01 labout; but-shall - w R
= be dehveredup onthe c1a1m of the party to Whom such serv1ce or__.r s G
labourmaybedue T i _ LT

wh1ch ﬁnally dete“mmed the force of this sectron dee1ded two' 'ﬁ_.: Y e
thmgs, {1) That the Courts of the Umted States----had JuI‘lSdlCtIOll:::;_ SR
to’ consider ‘and ‘pass tupon the ‘validity - of the ‘acts of a State - - e
tonchmur the rend1t10r1 of fu-rltwes from 1abour——~to undo or 1nva11- LR

‘asa’
fugmire from labour,"'(z) “That whenever the’ Umted States leg
1slated upon the questmn such legxslatwn zvfzo.l{y ousted the State' '

nghts and liberties of the citizen: o
Federal Junsdlctron i mferred from’ the declaratlon "‘No person T
held to serv1ce Lk * ® shall be drscharged therefrom,” in oo

: Stxtutlon As the former gave Junsdrctlon concermng eve',y_.:_.
. ‘matter’ relatmg to. persons escapifig from'service of labour; so the .

" ‘the latter gives Junsdlctlon of all matters pertammg to the rights.

of acitizen of the Umted States. and the' essent1a1 incident of such o

c1t1ze hlp,. is _status as 4 crtlzen of any state As in- that case;
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state legislation was to be. j‘udged bj'v lt"s éﬁ'ect. up'oﬁ 'th'e 'ac‘qniréd_-"_:' :

citizen. The Plaln‘uﬁ~ in: Error only asks that the fule of construc-; e -'

tion adopted by thJs Court L perpetuata the interests of S[az'er_jf ‘be

- now applied in promaizon of /rber{y and for the protectmn of ifm <

rights of the citizen. -

- IX—The prime éssential of a11 c1t1zensh1p is egualu_’y of personal rlght i |
and the free and secure enjoyvinent of all public privileges: - These_ e

are the very essence of c1t1zensh1p in all free governmeuts

A 'law assorting the citizens of 4 - State “in. the: enJoyment of a B
public franchise on the basis of race is obnoxmus tothe Spirit of res
~ publican institutions, because it is a legalization of caste. Slarery- e
~ was the very essence of caste; the climax of unequal cond1t1ons
“The citizen held the highest pol1t1ca1 rank - attainable ‘in’ “the te- T
publlc the slave was the Iowest orade of e\IStence “ALL l‘lO‘hlS_. Sl
and pnvxleges attached to the one;. the other had 920 leo'al rzgk.s, S

nondescrlpt the _“free PEI’::OII of color » wlho had such l‘lghts
only as the Whlte people of the state whére he. re51decl S ﬁt 167
confer upon him, but he could neither become a c1t12en of the.,

United' States.zo7 of cmy Sfaz’e

of ng/zt as a{z zens; and to make thlS COUIL the ﬁnal arblter and_

custochau of these rxahts The effect of a law distmcrurshmg; bc-

. nght whlch was an essent1al 1nc1dent of slavery
X—The power of the State to estabhsh- ““police- recrulatlono

"The theory that the State governments-had: exclusive Junsdlc-‘f T
diction of certam spec1ﬁc areas of 1ndn1dua1 relatlon, which pre=-. -
vailed under our government. up to- the. adoptzon of the XIVth
Amendment, was so unique as to b\.come a sort of f\_tl.Ch inoomr o
legal and pohtzcal thought: - The idea that certain phases of per-. .-
sonal . right were w/zo[{y ‘excluded from the, _}unsdlctlon of the
general government was entlrely correct There was 1o deﬁm-;_l S
tion of national citizenship in the: COI]StIt‘L‘lthIl except in regard - .
to-naturalization, and so no telation ‘was established between the
md_undual and the general government requ1r1ng the 1atter to - de- .
- firie or secure his natural rights or equal pr1v1leges and’ 1mmun1-_' I
ties. All the gencral government could do- was- to. exerc1se the T

specxal Jurlsdmtlon conferred by the constltutlon

’I‘he State n_ught.
extend or wrthhold c1t1z'=n hlp at . 1ts pleacu the_ PUIY-:Che.Ck—:.. S
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: .:upon 1ts power in this respect bemg t’hat nnposed byﬂ the Court 1n_
- Scott 5. Sandford that the State could not make any colored per-
- sona‘citizen, o as to entitle him to atiy right as stich; out51de its
I 'own jutisdiction.”  Such excluslve Junsd1ctxon '%tlll exists in. regard o
o to matters of pohtlcal orgamzatmn and ‘control; and, mdeed, in
£ ",regard to all irternal affairs; so. long as the same’ do not confliet "~
e _---'w1th the personal nghts and pnvzleges of the c1t1zen Of these,
a ﬁnal and corl'ectlve Junsdmtlon 18 reserved to the general govern» '
e ment It has the right; through its ‘Courts, o 1nqu1re into " and
_demde ipon the force, tertor and justice of all “provisions of . State
* - laws affectifig the riglits of the citizen.” As in the case.of fugltxves'"'
- from labor before the Congress had - Iegrslated upon . the ‘Subject, . o
the Federal Courts had Jlll‘lSdlCthl] to pass upon State laws and - .
. ,2'3‘-:-dec1-3e whether the1r purpOse was to promote or’ to hlnder such IR

; State laW 1s prornotwe of the c1t1zen § 1'1ght or, mtended to secure " s
' 1111_}1151’. restnctxon and hmltahon thereof IR L

T I this case; an act of the levislature of Lomsxana requn‘ed all " "
: -.:'-slaughter of food anunals to be conducted at certam abatto1rs to el

thelr calhng The Court held that the law wasa “pohce revula- 5 ey
B f_'non’ "to promote the pubhc health and that the state had the rrghtto S
S enact such leglslatlon WJthout bemg sub_]ect to the 1thb1tlon of the ‘7 Rt

o : colcred citlzens as: sm’/e _ o SR : L
The demumncr _]udges, Chlef Justrce Chase, Justlces Fleld : o
Swayne and: Bradley, ‘conicurring in -the opinion’ of Mr. ]ust:ce

- ~Field, did not queshon the right of the’ State to make laws which. "

e should reéstrict: 1nd1v1dua1 tright and pnvﬂege whenever - the same s
were necessary for - the promotxon of pubhc health atid morals, e
W but they contended that- the* XIVth Amendment conferred the-
.Junsdlctxo)l to. inquire whéther this. was. ‘the. real purpose of the'

act whether any chscnmmatmn agamst the colored c1t1zen as

: aud d1d not discnnnnate agamst colorea’ atzzcns as such 'I‘he d_IS‘ L
s .._ntmg Justxces held: that the promotion of the P“bhc health was_- o
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a mere- pretenee for the grant of ati: excluswe pnvﬂege Wlnch lm-' At
paired the rights-of -many-for thie benefit of the few, and’ that: thejf
- XIVth Amendment by its exprees tetms did: embraee an- assertxon
of the rights of a// citizens mthout regard to face of color Two~: i __
things are notleeabie ih these opinions: (1) That the -Conirt ex=L T
pressly refraing: from - assertmg that ¢ases:may fot arise- wn}ch will R |
‘be within-the pumew of thls Amendment Whlch do not embrace e
any distinction against the ‘coloted citizen as-such: ( 2)- T _at so. ol
strong a dissenting portien: of the Court concur in the ‘constriiction '
of this Aniendment given by Mr. Iustice Field; found on pages 9 53 :

to 101, 1nc1ud1ng these significant: declaratlons L

“Jt recognizes, if: it ‘does- fiot- create,; = c1t12ens of the 'Unltedf.-‘-:_' -
States, and ‘makes their c1t1zensh1p depend upon the place of birth:f'_
and-not upen the laws of any State or the condition -of their ans -
. “cestry. A citizen of a State: is now only a citizen . of the: Umted
States residing in that State: . The ﬁundamental nghts prmlege:,_-

- and immunities which belong to Him a5 .a_. free: man and a free"-'

citizen, now: belong to lrum as a. Cll.‘l.oE?l of “the Unzfed Siates

Speang of the “privﬂecres and 1mmun1t1es of the ﬁrst restnc
tive clanee he Says ' “The prwﬂecres and 1mmnmt1es des1’ 'wate

’I‘he opinion-of the Court P Ha et seq, treats tb

provisions of this Amendment asa “d’gﬁmtwu of cxtlzenshlp, not,

only citizenship of the Umted States bit: crtizensmp of the States,

and. regards the negatwe oties 4s restrictive only of drsenmmano 1

. directed’ agamst colored cmzens, as Sucl

“The oplmon in Strauder 82 West V1r°'1ma, IooA- U S___ :303
clearly shows, however that the Court had m the 1nterva1 ad

" to-
an unhesxtatmg avowal of the - conclusron tnat the Fourteentnf N
Amendment was 1ntended and would be effective, in preventmg dis- B!
crimination as-to' rxght “In; this- opzmon on{ythe proh1b1t1ve clauses' R |
of the Amendinent are-consideréd and the Tanguage of the: Coutt -~ | -
is based upon- the 1nference to be ‘tade from- tHeti WJthout any""’
regard for the pesmve endowmcr fotce: of th\. aﬂirmatwe pro-

visions. ' _ - B

“It ordains,’ says the Com"t “that 0o’ state shall deprrve anyi T '.._'_:
person of life, liberty or'property; ‘withiout'daé protess ‘of faw, or = . - |
to deny to any person within. its Junsdicnon ‘the equal protect:on__ S

o BRIEF oF PI:AIN!DIFFJN smznon

S Amendment waepnmanly desxgned_t“-:that 41 1s) =dlscnmatxon'=' .ha_llr be}' o

‘inade against-thém: by law.becadse:6f-their-colorid: - I'he: words-.of :

: the’ Ameidment are prohlbltrve but. they conitain.a:fiecessary: itphi= T
catmn of a most p051t1ve nnmumty or nght smost:valiable: os;the Vi L
_colored man——the nght to exemptxon from uufnendl 'le““"' ion -

_ '.nghts whlch others ‘enjoy;: and dzscrzmmatzems wkwk are:, steps .!0_,.._7_- L
wards 7educmg them to-the: mna’ztzon qf @ swfye’af race., T
eI 0111‘« case;: the Plamtn‘ff Stk Error contends,th'ait thrs is: th& Pre B

- __.": a d qmet of: all persons and the protectlon of all property, and T
: *,npersons and property are subjected to aH kmds of restramts and T

R pol ce. ' egulatlons that shall to-a hmxted extent aﬁ'ect personal
-;-hberty_ The’ questxon is whether this is an unrestricted” wight; - .- -
i, wheth “' the State has the nght tnder the. claim of protecting pub- R
S lic health or. regulatmg publlc morals, to restrict the nghts of the.. =~ -
' "-f'=;~.1:1nd1v1dual to any extenf it may see ﬁt P Thls seems’ to be the S

‘'of ‘the laws. Whatis thisbut declanng that the. law in the States - o
shall be the same for! the black as- for the WhltE, that: all percons, Ly PR
whethcr colored or wl:ute shall stand eqnal before the Iaws of the: (R
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force of the decision in the Slaughter House Cases I say seems -
because the Court very clearly iitimadtes that if it had been a case B
of discrimination against colored citizens -as such, it -would have -
been within the jurisdiction " of this Cotirt to consrder at least. the:,
intent and- character - of this- discrimination. As fear ag' am’ . - .
able to state it, then, the Couit’s definiition ‘of the relatlon- .

the XIVth Amendment to the State’ s power to enact and enfor

police regulations is, that it has the sole power and- sovere1gnty to e i
do so, as long as it does not dlstmgmsh agamst the nghts of'---
colored citizens as such. It may distinguish agamst white ¢iti= =~
zens or invade the rights of all- to any extent and the general AREE
government has no right to intefvene; but if it imposes a greater - -
burden or any inequality of privilege, upon the colored ¢itizen, the -

general government is thereby vested with power. to: prevent or.

correct this inmequality. This position “viéwed analytlcally, i5a

strange one. As has already been 1nd1cated it is difficiilt to see

how this section can be heid to protect a colored c:tlzen s l‘lo'ht
and not secure the rights of white citizens:’ - If it did, it Would_f-“ S
be obnoxious to the objection of being class leoaslatlon just as oo

opprobious and unjust as that by which slavery was estabhsbed

‘But if the State has excluswe and final Jurisdlctzon to: make'%"“
and enforce police regulations without question 6t .review by the 0
" Federal Courts,” why has it not-sole soverelgnty and e‘cclusn:e__f;.'-..-"T-,r

jurisdiction over all the personal rignts of thecitizén in the same

manner and to the same extent, as before the: adoptlon of this LR
‘Amendment ? If this section means anythmg, it would seem that -

it must give authority to review the “‘police regulatlons ~of the

_State _]ust the same as any other le«rlslatmn, to deternnn ; hether PO

~ jurious to any class.

In order to cone - within the scope of a “pohce reoulation

even as deﬁned ll‘l the “Slaughter HOHSE Cases,” the aCt pI‘O-__'.V" TS
hlblted must be of a character to aﬁ'ect the general health or pub

woman in thecarin whlch a colored nan: or woman s1ts or the szttmg | m o
of a colored man or woman in the car in which white men: or women SRS
are s:ttmg,mls this dangerous to the public health? Does this:con=. -~
taminate public morals?  If it does from whence comes the contam-”- e
ination? Why does it contaminate. a__ny more than in the ho,u_se of on. - ;'7::__ o

_jof nurses shows that. the

R -fpexson', 7 o, State,”” “any law,
‘ployed The language has no thore comprehenswe or unnnstake— L
R able, words “Yet in the face of these, the Couft airives at the cofi~ .
.. clusion that this section was-intended cm{y to" protect the vights: of oL
' ¢he coloved Eitizén from mfrmgmmi by State énactment! . This con-

laiziia:? oﬁ‘ 'ﬁ;ﬁﬁr_'i:ﬁs-_iﬁ' "'Ei‘tiit‘)k." SN ‘igr-‘"

the_ street? Is it the wh1te who spreads the contaglon ot the- -: o
: blaclk ¢ And qf color breeds contaglon ifi a rallway coach why.
L ";exempt nurses from the operatlon of the Act 2 _

to promote the pnde of ascendency in another, i8 not made a "po- '

b _: hce regulatzon by 1n51st1ng that the oné will not be. entrrely‘ = -
L happy unless the other is shut out of then' presence Haman was -

e d1d not set out the real cause of his: zeal for the pnbhc welfare n N
_:'_-nelther does - thls stattite, “He- wanted to ‘‘down’’ the. Jew: this.
L act is mtended to “Leep the negro in his place : The exemptlon' R
, " i 'esmot in. the colof of iHe skm R
,—.but 111 tne relatlon the colored person sustams to the Whlte If I

) ._1nsuﬁerable Instead of bemg mtended to promote the gmem[ =
o comfort and moral well-belng, thls act is plamly and ewdenﬂy in: . R

' ;-premacy and the mfenonty of another class ]ust1ce is. plctured '
- blind and her daughter the Law ought at, least to. be color-blmd S

i _.__"'--'XII—The purpose and. mtent of the legrslator as a rnle of const1tu- : )
R tlonal mterpretatlon S I T AL

S Tt7is ‘a remarkable fact connected with thrs deels.lon (the o 5
- :Slauo-hter House Cases . and those ‘which: have followed 1t that e
_;_:the rule that the purpose and inteit of the lawmaker ‘may be con- -

idered to explam doubt or amblgulty, seems if ‘this, caseto Have

T been used to creafe amb1ou1ty and place upon thxs sectlon a con-'__:,'*;., 3

No man can deny that the language erm-

_ broadest and most. umversal character CHEvery v o
any person’”’ >-are the terms em: o

19° ¢¢

3cluswn makes the‘puirpose and 1ntent" inferred” trom éxternal’. |

. ,:-":_-":lsources dominate and control the plain significapce of the terms .
’employed Grantmg the assamption . of the - Court—whzch Wlth- o
' deference, is only: half-true-=that the purpose - of the sectiof: was to -

" secure tothe fiew-iade colored citizen the samé _rights -as ‘white
S :c1tlzens had theretofore enJoyed ‘it does not’ follow that the Ian- g
L guacre used should be wrested frorn 1ts plaln meamng to excluoe e




PLESSY VS. PERGTSONT ;

.all other force and consequence One ‘of the 'ﬁio'st'ébniﬁoﬁ"'tﬁi"ﬁ”ﬁs

in all correctiVe legls‘latlon i§ the ase of tertils’ 1nc1ud_1ng othér -
acts than those it is Sotight’ specrﬁcally to- “féstrain CA vtrrOng

doiie t6 spec:ﬁc mdwxduals orclasses|is prohlbrted fiot'as'to those

classes alone,’ but a5 to-all; ‘or a-specific. oﬂ“ence—calls etitio;

possrble Kindred* oﬁEnces, and the whole ‘classis prohrb1ted~1ns T

“of the’ partlcular evil”" Whatever tiay have been the' -speci il
trotlinig” “motive of ‘the people’ ‘of the United’ States-in ‘enactifig
this section, or ‘of - the Congress: Whrch proposed it; oné ﬂthmg
certain, the' langiage ised “is not- partrcular But' unwersai

it protect‘s the ‘colbred” citizen from dlscnmlnatrng 1eglslatron,
protects ‘also;in an équal’ degree, the: nghts of the- Whrte citize
“AII” can never be made to theaft “scme, _no‘r‘ “ very person

of English speech are overthrown

Th1s decision ‘wholly neglects the’ fact that an amendment
giving colored’ persons ‘exclusively the protectlon it'is adm:tted

that this was interided to give them would Bave been’ obnoxmus

to the severest _opprobrium ds dass-legzs/atzou of the raikést sor!

It woiild have been giving to the colored- citizen a- secunty, _

“pnvﬂege and ‘immunity,’’ not conferred oii white crtlzens -1t
would have left the national citizenship cf the” ‘whi S deperide

on dniestry While: that of the blacks- was détermined By the placc oj

birth. It would have protected the one froni State agates:
oppr‘esSmn “and- left- the Sther unprotected Suppcse the olored
people to secure control of certam states as they ulttma ely_ _w111

tlie' téiy oF how black the thousand may be such'd prows:on ashas
beett- supposed or such: as the Court-conceives thls torhave been-in- Sl
tended to be; would-leave’ the, personal rights of 'a white m1nonty
whoily at the mercy of “a: colored *majonty, Wlthout po.,sﬂ)xhty cf
natronal protectron or: redre‘-‘s Indeed 1f the conctructzon wlnch £

colovéd” Sitizens - are protected by thts Sectronvfr m 1mpa1rment by'f‘
stafal action ‘or ieglect, it is little wonder that the white’ people of e

thé south declaté themselves teady to resrst éven' to the dedt
domcmatloni of -a colored “ma;onty i’ any state If ~suclus

S5}

adopted for iR ;'protectlon of the coloi“ed c1tlze ) '_ :{
haff true ’I‘he -h‘1¢tory" cf the txmes uhOWS that exelusrve ,state

: -".'ﬁmﬁrfo‘n'iitxiﬁiri_réit:.iit- E’iiné;i.f R oL o

o 4_.:"-control over the persons and nghts of the c1tlzens of- thie state was.

", ot only- the Gibraltar of sla """ ; but was the chief. ingrédient of . R ARA
L 'that“paramount allegtance to the State‘ ” wh1ch wasthetwinof the

- doctrine of secessiofi. ~ Both rested ofi the same theory of the State’s

T excluswe soverergnty over the 1nhab1tance of the State : If GE e

- .based on excluswe state soverelgnty over - the personal nghts of L)
S all mhabltants of the:State, was certamly another. Thls exclasive.
: ':_,._soverelgntv over the 1nd1v1dnal was well- founded 160, iti the comsti- S
‘It came - 1o be le fully accepted that Mz. Chlef ]ustxce:
B Wa1te in- CnuLshank s, Case hereafter to be consxdered even, de------' :
.‘”-'___"elares that it still’ exrsts S
“slavery and the exciise and JLst1ﬁcatxon of rebelhon -Along and_ o
"bloody war had’ just been . concliided in which those imarms = = ©
/. against the Union based the deferice of their course wholly wpen Lo e
¢ this theory. - That the people of the Unrted States should desu‘e SRR
~-to-eradicate this doctring, P
S desn'e to secute the rlghts of tne colored people they had freed
St was reascpable that they ‘should seek ‘to_protect the natlon S
agalnct the recurrence of such peril. If they tiad such purpose, . . .
< eould. they have, effected it “more fully than by the languageof =~ 0
_'thzs séction; creaung a new and unlversal cmzenshrp afd r.aakmg' Vel
- state-citizenship: an- 1nc1dent of it? ‘Thereby- they would" effect -
o ""'“;both ends Wlth the same. weapon Thrs they meant to do-———and e e

SR 3 hypothet:cal 11m1tat10n, based ona part:al deﬁmtlon of the con».__ -
~ troling piirpose of the framers, * It Was the 7eal purpose 16 destroy -
- both “paramount alleglance and -discrimination based on race, S
- /at:oné blow; and this ‘the séction inder consideration: does, if the -
_ ;;-iterms employed are g1ven ‘théir usual and umversal s1gn1ﬁcance
' -_::The people of the Unlted States Were not bmldmg for to-day and

XII_——The case of the Umted States w Cruxkshank 92 U S
T _;542 proceeds upon ‘the: same as we’ concewe nnstaLen v1ew,_r'_ -

" both of -the character and ‘effect of the XIVth amendment. Tt .
RIS wholly negleets ‘the apparent eﬁ“ect of the aﬁirmatwe clatises and -

o dwells entitely: upon the restrictive. prov1srons Whrle admltlnn';g' T
at'_all nghts gmnted or secmed by the Constltutlon ot the Umted Lo
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citizenship with all its 1nc1dents, is’ dlrectly gram’.ea’ ana’ secured -
to classes never before entitled thereto, but- etpressly éxcluded = -
therefrom. The op1n10n states, “page 553 that-it is the “dnty_

of the States to protect all persons within their boundanes i ‘the

enjoyment of those mahenable rights ‘with which . they ~were = -
endowed by their creator.”’ And then apparently obhvmus of ..
the fact that the States hiad failed to give such protection to the .
rights of their inhabitants and that their failiire to do-so in thé .
past was the sole reason for the adoptlon of the XIIIth Amend-;,f'.' :
ment, and the apprehensioit .that they nnght fiot do s6.inthe
future the sole reason for the adoption of the XIVth Amendmerit,

the court proceeds to affirm that ‘‘sov erexcrntv” for this purpose;. -
(that is for the protectlon of the natural rlghts of the - mdundual)

‘irests alone with the State.’ Truly, if this construction be the

correct one, this section of the amendment is- the absurdest piece 1
of legislation ever written in a statute book: ‘The. States had
many of them expressly denied a large portiofi of their popula- .
tion, not only liberty but al/” satural rz.g/u‘s The very. deﬁmtwn; )

of a slave was: ‘‘a person without rights.’” (Code of 1 ouigiana.)

The nation conferred on more than half the population of this State
liberty, national and state citizenship, embracing the inalienable .
rights of which they had been deprived and which were. ‘still det o
nied by the State. Then, accorchng to this construction, it sald"k_

to the - State: ‘“The protectlon and security of these riohts fests
alone with you. - I have made tliiese" people citizens and. clothed' S

them with the rlghts of citizens in the State and in the natxon

You must -not deny or 1n1paxr these fights; but if you do, it 2§ your S

o aﬁazr I cannot prevent restram orF h1nc.er Your sover-

_ eignty over them is paramount e:>:e1nsu*.m aid ﬁnal I__ca_nnot_

interfere to protect their rights or save their Tives."™ -

Does any man 1ma°'me—-can any man beheve when he recalls S

. ciation of .this very theory, of the- State S sole sovere1gnty over the, i
‘lives and rights of its itihabitants, the years of bloody" StEife thenm.
" just ended which ‘resulted from this very, theory, that- the. people. e
of the United States meant to perpetuate ‘this condition of affairs . i

when they wrote these words i the' Constltntlon ‘which cletlied

these Ishiniaels of our républic w1th ‘the: purple fobe of emzensh1p?f"-.,
Does any one believe thatthey meant to restote that very sover- ..
cignty. which was the excuse for-resistance fo national authonty i
‘and wh1ch the bloody tlde of war: had only Just overthrown ? If T

people of Great Brttam as‘ ‘thn'ty mﬂhons of people-—-chaeﬂy fools

should, when apphed to the: Amencan ‘people;- be- amended by'f;
leav. nO' out the “chieﬂy and _,aymg “etery last one g fool ’ S

But the polmcal aspect of these amendments was then to the S

‘-.'.'_;--_fore and colored ‘every mafi’s thoughts. -The old fetich. of State~

sovereignty which Was esseiitial to the stability of “‘a. nationt half-:

c free and half slave » st111 blmded the éjf’es whlch could not see a8 BER

o ,"Slavery would never be the trug God of leerty What was good._
= for slavery must be bad for freedom :

- This court, indeed; in Strauder vs. West Vlrguua, 100" U S -

: "003, dlstmctly recognize ‘the inconsistency of the fuling in- Cruik--- -
'_shank’ Case and admit that the effect. of the’ améndmiest i is: to pro= -
Hibit legzslatmn prejudlmal tor any class. of c1tlzens whether colored T
or not S 1 . : . , _ e

- whlte men from JUIY -gervice, this denymg to them the. pnvﬂege o
cof partmlpatmcr equally with the blacks in the: adnnmstratmn of

: Justlce, we- apprehend fio otte would be. heard to. ‘claim that it

. would: not: be a denial to white men of the equal protectmn of the = -

o .laWs “Not, if -a law: should be- passed excludlng all naturahzed!_ _
5 *;'-Celtlc Irlshmen, “would there be any doubt of 1ts 1ncons1stency wzth RN

- the spirit of the amendment.”” - - RIS

Ttis but a step farther to What the Plamtnff i Error 1ns&sts is the e

_‘.S_: .

) -",'_not a’ compaz atite eqnahty—not merely eqnal as. between one face L o
' _;'ﬂ____,.:fand another, bnt a _]tlbt and un1versa1 equahty Whereby the nghts_-

i l_.dovernment

“Inodr ¢ase; the. presentment does not allege the color or race. "

- of the Plaintiff in Erfor; but merely that hé refdsed toabide by the -
assagnment of the condnctor to a compartment set amde for hisrace |

He Was :-:"

B by th1s presentment elther a whlte ‘man“in-a colored compartment. ]
or a colored than in,a white compartment In elther case; as-e .
. summg that he ‘had-paid his fare whichisnot in. question; he had
" a right to fide where he clicse, any law of the State to the contrary” -
- notw1tnstand1ng, for éuch a law discriminates in the. épjoyment ..
Tof a pnbhc right solely on the ground of . face. “The coutt will
. ‘take notice of-the fact-that-in all ages anid all lands, it is the
_ weak who suffer from all class chscnmlnatmns and all caste: legzsla—.. L
L __:tlon, and that, if this country;itis the eolored race W]’]lCILIIl!J.St al-
o . ways be the victim of such leglslatlon In this.case, if we také “; =
S ;-_'the ev'ldence of the State 5 Wltnesses o which the presentment was".
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: ev1dently based, and the self: descnptlon of the pla1nt1ﬂ' in error"‘."..»-__ DR - SRR
who swears that he is séven: exghths Whrte and that the ¢oloted in= -~ | - S
ternnxture is not vrsrble we liave the casé of 4 mah: who behevedf__, o : - B
he had a nght to the privilege and advantage of being esteemed: a - L g
white man, assertmg that rxght agamst the action of the co _nctor‘_\ [ -3

: upon him' the 1nd1gn1ty of belongmg to the colored face.. Thef'
mere statement of the fact stiows; in the strongest pcssﬂ)le light, = -
: the d15cr1m1nat10n based ot race whlch is ‘the: sole object of the ’

statute

XIV-—The C1v11 nghts Case, 109 U S R. 3, whlle d1scussmcr at COR= L
siderable length the prov151ons of thissection of: the XIVth Asfienid- o
ment is not applicable Here; as it turns ot the. distinction between [
. State acts- and 1nd1v1dual acts and consrders only the: effect of- tae i
proh1b1t1ve clauses of the séction. It is t6 bé noted, however, _that
although ' the- learned Justice who deln ered the oprnlon_ of the .

Court, mmdful no dotibt of “his own d1ssentmg op1n10n in the
““Slaughter House' Cases,” declares that “posxtne rights-and- pr1v1—'ﬁ.' el
leges are  undoubtedly secured by the XIVth Amendmcnt S yet.
shows that he has not considered its aﬁirmatlve clauses a8 -gmnfs '

of rzglzt sirice he adds - “But they are secured by way. of prohx-
bition against State Iaws and State proceedmgs ar‘.’r‘ec’cmer th05°
rights and: pr1v11e0'es L ; . e

C1v1l nghts Caces €6 far & it tcnches the questrons ,-a 4' 1ssne m
this- case, is- strongly aud expressly in favor.of the" Plaintiff in "
Error The act- of whrch he. miakes. coniplamt 1s a “State act'

and- a- (State. proceedmcr ’: 1n regard to. the nghts granted by the:
XIVth Amendment L L

especlally notable from the fact that we here ﬁrst ﬁnd formally andj Ne I SN
distinctly. set forth the view that the national’ Jnnsdrctron topro- ..
tect -the” rights of the citizen'is based on the afﬁrmatwe as Well as R

the prohlbxtwe clames of thrs amendment He says:

“The ﬁrst clanse of thls act is of a drstmctly aﬂirmatwe_-"-"--’* o 2

character.

gmnted as. Welltrtrzenshrp of the Unrted States as c1tlzensh1p of the-,» =
- State in- which they: ‘reside. - Tt mtrodnced all that race any: of"_hf_f i
WhOSe ancestors were 1mp0rted and sold as slaves iito-the. polm_- P

cal commnmty, known as “I'tie people of the United States ” ’I‘he' ;
became 1nstantly c1tlzens of the Umted States and cf then- re-

. spectlve States . : L e _
Not onle were ﬁve “mllhons of freedmen transformed mto

. BRIEF OF rrmmier memzon S g

A termlnable it'a iew manmierand a state c1t1zensh1p made ‘an 1nc1— SRR
dent thereof and based Wholly npon the national grant ' S

’I‘he dec1smns mentwned are really t.he only ones necessary to‘f"

be con_sldered 1in cofinection with the construction of this sect1on S

T The others nerther materially add to nor detract from what is thefe

o determmed ~Inall these cases there is dlssent which. w:sely leaves

" the:doot open for, farther con51deratlon Whlle the opinfonsin all’ " .
- iof them entér into a' general’ drs\_nssmn of ~the legal effect of R
'33;_the sectron, it may be said that the Slaughter House Cases de- o

- "'termlne merely that thc State has exclnswe Junsdlctlon of such Ce

dec1de ‘that Conoress has fio no"ht to. leglslate in’ regard to the |
' _.‘_‘_"nahts of c1t1zens in places of - amusement &c ! zmtzl the stat&s s
__’have by leg c‘lat1on 1mproperly the

'.":_.r':c1des that the State has ‘the" same sole and exclnsrve Junsdrc- s ST S
: "tlon over the hves hberne.s and ncrhts of all crtlzens resrdmg Lokt

V"'rnent when slavery ‘_nd its-. 1nterests ‘ot the hbernes of the :
".”,'_-_mdnndual were the objects the consntu'aon was mtended to SN

- secure:

o .l;":_._::tlons “

S 'annnate in eﬂ'ect the mstltntlon w]:nch is denounced m form by the

e XIITth Amendment -and the deﬁtructlon of which threaténed the. . e
natlon s hfe It 15 not a sort of leglslatlon that ought to be helped D S :

nghts Cases: it
; 4_'t10n and ca '_'ed 1nto eﬂ'ect by State agenc1es and tnbunals
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The-act -in- questmn is exactly such an one as: these: AW, cases.
assert -to: be-within the purv1ew of thiscourt’s _]unsdlcn ii-fo res .
view. It is-an.act of race. dlscnmmation spuire and: sunple The
expenenee of the - civilized. world-proves that it is-not'a matter of =
public health or morals, ‘but simply a thatter 1ntended to resintro- o
duce the caste‘ideal on which slavery rested T'he ¢odrt w111 take "0
notice of a fact-inseparable frofi human nature; ‘that, whén the aw
distinguishes -between the civil rights or: prwrleges ©of two-classes, -

it always:is-and alwaysmust ‘be, to the détrithent o _=~ffthe weaker

class or race A dommant race or class dces not demand_ or enact,

pleasure o1 enjoyment

leges; these-were already- enjoyed under the law ds 1t prevronsly g k-
existed. The: object-of sich a 1aw 15 srmplv 40 ‘debaseand-dis= -
tmgursh against the-inferior-race: Its purpose: has been‘: [ roperlyn_”f"":'- T

interpreted by the - ~general- desrgnatlon -of : “Inn Crow- C _

Its - object is~to- separate the-Négroes frotir the: whites in - pubhc'f':_" o
- conveyances for the: gratification and: recogmtlon -of the sentxment LLTER N

‘of rwhite superronty and white- supremacy of nght and power

"It is. ﬁ'eely admrtted that Crmkshank s case 1s squarely agaxnst TR

us.

States resr:hng therem is precISely what it-was before the adoptron N
of this section of the constitution, and there is. nothrng to: prevent S
a State* from -re-enacting neatly all ‘thé caster distinctions, which -~ =
slavery created. If that is ‘the law,; what' is thére to prevent a-

State ﬁ‘om enactmg the old rule of slaverY J111'1591'l1d"~3n<3e 'that i :-: ;
T ' -_'of Jnstlce and hbert

See b : ’of mconcewable wrong Shall thxs conrt Whlch was so ready

'5_']ones
NC., 52/ and: State o5, Caesar, 9 Iredell fora. full dlscnssmn of—(ﬁ_ SRR Fe
this legal. presumpt;on:of 1neqna11ty “What i is: there if the- State S

jurisdiction: over:personal tights-s: to Temain as it was. before thig

section was: adopted to prevent: the:State from adoptmg as:‘-,“pohce‘ e
..-regn.lanons,” laws requiring a- ‘colored man ‘to remove. hlshat on. e
- meeting: or - addressmg a ~whiite ~man ? - Compellmg Himdogive © 0, oo

way -to*:hisy whlte super_lor on the h1ghway and other acts of en—_"'-"'j... SR

f-forced mferlonty P

__,/.’o/rhdenymg them We contend that it creates a. ntw cztzzms}zzp— AT

new:m character, new m extent new in: method of determmation

BRfEFOFPLAIN mprmnsnon R Y

s ._.'new ins: essentlal mc1dent That- it endowed ﬁve m1ll1ons of PR
o people. with-all the nghts of national and: state. cmzenshrp, both- -
~of whlch ‘they- were before forbidden. by :law.. to enjoy; that for.

thiese - hitherto éxcluded ; classes; - it. created,. granted and pro-

_"__claxmed a- c1t1zensh1p whlch embraced the- old crtlzenshlp and
- ~added:toitthe prlwleges and imfhunities-of the:newoties ‘That, -

. it enlarged the’ pr1v11ecres andnnmumtl&s of. pre—emstmg c1t1zen- IR e

'-,"---_ship, by changing the. miethod. of.. determination .- and.. adding . d

. “to it-‘the. right of. State- c1t1zensh1p to.attach: 1n1medlate1y upon -

. _residenice obtained in the  State, without. fegard to State. legis-

" lation. Wé insist that . .the ' inferefice  of. tight, obhga‘aon and” - R
power of the general government to enforce, mamtam and secure el i

'granted and decldf‘ed by tl:us Amendment is. mﬁmtely clearer, el
- stronger. afd ‘more 1mperat1ve ‘than the mference_:drawn from: . -
- '~th'e Jassertlon of the owner s nght to revam contrcl of hrs}..,,_.

- effeets of such i "‘ference of nght and power we. adopt the Whole' e
- ofthe- argument of ]udge Story in. Prigg vs. Pennisylvania. . The o
_ -ofily diﬂ'erence in.the cases is. that incur, cace _the - mference ST
S '-l“much str'd“nger than inthatand that the result to be attzuned in that -

s derogatron .of libetty ;. whﬂe in-this, its’ ‘maintenarce

;and.secunty is sought. In thatcese, the result was to deprlve the
o7 slave-even-of the hope of .escape: in. this case; it ‘would be’ to give . i
L ""‘::"the colared man. a hope that: ‘sofie; time-in the future’ the. promise w
of i erty ani equahty of- crvrlno*at 1n the Umted States may T

4 141188 i r._n'_Error does not
‘palr th - excluswe Jnnsdlctlon” of the State, except as to.the
' g/‘zts of- eitizens.  In other respects it -still. femiains. -

Jissit open to.the. common obgectron that it would reqmre o
natmnal legrslatlon in: "régard to: all_the rights, PnVJleges and dmi-
[ mnmt:les of c1t1zens It merely asserts the: nght of- the. Federal_ B
i Clutts ta pzss Hpon levrslature acts of tn-_-Statas ton_hmg such_ SoEL
‘ “"ess to legrslate 10 regard thereto,_ e

: "'_.-‘-are other. pa.rts of the.;Constltutlon w‘lnch ﬂlustrate this ’
__The power - 1o: prov1de uniform laws on the. snbject of
' fnkru ty.and.the. mhrbitron of thé States to, pass: laws impairifig

- the bllgatlon”of contracts are. mstances In the absence of such = ..
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exempt within certam lmnts, the. property of th'e debtd"r from exes RN IR
cution; but the Federal Courts will i mqmre in regard to all such’ - IR

laws when presented to them, and detéfhiine how far - they are S 3
consistent - Wlth the const1t11t10na1 requn‘ement The enactment o

So, tod, in the absence of nat10na1 regulatmn of intet- -state com-'--f o
merce, statutes aﬁ'ectmg it were passed by the State; the Federal;ﬁ o |
Courts metely con31denng whether théy wete in obstruction of it *

or not. - While laws taxing traders from other statés mmore: heav‘lly: T
than dealers résident within the state, 1o one questlons the right = . -
“of the state to tax them equally W1th its own c1t1zens The‘f .

So in the case: of the r1ghts of the c1tlzen s prov1ded 1n thls
Amendment as long as the State ptotects and secures the‘_'“ s

diction of ts tnal and prescnbmg its pumshment—ls there any.

doubt that the government: of ‘the United States would be: able to.

provide for the security. of its. c1t1zens restdent ini the’ State ?- Theé EERR RN
XIVth Amendment did not destroy the Junsdxctlon of the State = G
over the rlghts of its c1trzens, nor: evert . 1ts excluswe Jurlsdrctlon,' SR

Cin regard to other” miatters; but 51mp1y made its: 1eg1falat10n mr__;_' - _' .

regard to - the -rights’ of c1t1zens ‘and its’ Jndxclal actiontin telation .~ -

thefeto, reviewable by the courts of the United States and subject'_;:-_;__

to restraint ‘when found to be in. derogatron of the: rights, pnvx-a_.-':f"_

leges and 1mmumt1es of .the citizens “to whom the nation has TR

guaranteed the righits of equal c1txzensh1p in the State

XVII—It has been. decided in the case of ‘the- Loutsvxlle Rallway Co. S
vs. Mississippi 133. U.S. R, 589, that the State may compell a rail---—_'v_-
road opefated under its’ charter, to provide separate cars or com- - _ _u
partmeénts equal in:character: and accominodation,. to b° ised by . b
individuals of dlﬁ’erent races, if 1t ‘seés ﬁt to do so. Buti th;s_ R
case the exception is. expressly made that the nght to compel in:.."
dividuals “of dlﬂ'erent ’races to use these separate coaches is not o

thereby dec1ded

The act in ques‘aon in our case, proceeds upon the hypothes1s -
that the State has the nght to authonze and require the ofﬁcers of i

 a railway to assort the citizehs Who-eéngage passage on. its hnes,;___ ay
‘decording to Tace, _and 7] pumsiz tlze cz!zzen zf ize rffuses z‘o sztbmzi to- T

'sudz assorfme?zt

RS migm:rr{op--sramw*rri‘reﬁirn"'~‘enzi“c;jﬁ-.

The glst of our case is the unconstltunonahty of

'-'.ment #o7 the quiestion of equal -accommisdation; that - nitieli, the
.. decisionis'of the coutt give withoiita doubt.” We insist that the
. State has no right to compel s to' ride inva-car “set apart Afor a
L ,Part:tcular race, whether itis-as good as: another ormot.- Suppose‘.-" B
_.;lthe provxslons Wére that one of -these cars:should be pamted whife " .~ R
D and the other. black' ' ej 1nvrd:ou ness__ofr'the chstmctlon Would*-'r_ S
S *not be any greater than that prowdede by the act. ' o

\Vhy may 1t not“ reqmre' eve'ryl whlte man’s vehlclecto

biack -oné? One sxde of the street may be Just as 'ood as theu,,--

_—:"other and the dark horses coaches, clothes and 51gns may be as. g

"9"”’”*’ of- th\- inIeges en]oyed but ke rwiztcy‘ ﬂze Staie fo
aéd one az’z zen as white and another as calored ‘in the comrion en-*
frnen_t of a pnbhc hxo'hwav as thls court has often dec1ded a'"" :

""k'er s 1t a questlon as’ to the nght of the common-carner

to - disti gmsh hls patrons rito first; second and third classes ac-ﬁf'

= cordmg 0 the accommodatlon pald for.. “This-statiite "sreally a .
ofi “that: right, since the cartier is thereby compelled to.

‘ ovnde*two ears for each class, and:: so prevented from maltlng__" R e

=7 aey 7 In-fact; 1ts p1a1 _-apllrpose and eﬁ'ect is :
s to provrde the whlte passenger with an exelusive first class coach_ :

r:flzouz' reyzurmg lzmz o pdy an exz‘ra fare for it

P ""person of one race on a: pubhc hlghway, whlch 1f done by ai 1n-'--"f '_ o
R __d1v1dua1 of" another racé on thé same hlghway is 1i6 oﬂ"ense P

- 'I‘hls is exactly what the act ln questlon does, hwhat it was m-j. Sl

tended to do and al_l rt does A man of one race taklng hlS seat_;_ :
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without fault The crinie assxgned depends not on the quahty of " ‘_ o

the act, but 6n ke color of the skin. .

XIX—The criminal liability of the 1nd1v1dual IS not affected bv T

inequality of accommodatlons

While the act reqiiires the acconnnodatlons for the whlte and__.. o
black races to be ‘‘equal but separate,” it by no means: follows as - . -
a fact that they alu ays are so But the man who should refuse to BT

at the behest of the conductor would nnder thlS act be: equallvk'_ L
guilty of mlsdemeanor as’ if both were of equal desrrabtht) S

The question of equality of. accommodatlon catinot arisé ‘on. the

trial of a presentment under this: statate.. Equal or mot:equal; oA AT
the refusal to obey the couductor behest constltutes a crime; S
There is no averment in thxs case of equal;ty of a commodatlon, e i

but merelv that the Plamtrﬂ' in ‘Efrot: was assroned “to the coach
reserved for the race to which hie the said Hoier A; Plessy ‘be-

longed’’ and that he “d1d theii ard there, unlawfully 1nsxst °1l_w.-‘."13 e ks
going into a coach to w -hich by face he did not beloncr (See"_ DA

copy of 1nformat1on - printed Record page r4 )
It does not appear to what race he belonged ar. what coach

entered, but, in the questronable language of the mformatlon itds oo

“not asserted that the coach to whlch he was ass1gned w

in accommodatlon to the one wlnch it is allecred hé. comm;tted a.' LR

crime in entermg In his petltron for certxorarr € Prmted Re 5S¢
pacre one) the PlamtIﬂ' in Error avers hrms lf to be “of n.um.d

of whom was the conductor of the traln, (Se° prmted Record
pages. 4°5). declare hlm to be “a person of the’ colored race aud R

pqssengers of the W hlte race

The crime, then for wh1ch he became hable toi ;
*"ar Js the court can ascertam \tas that a pers ) of se\ en EIghthb

ﬁiizrﬁiv;...oiﬁ, "i_’.mmirr-r_ri- FN HRROR. - S an

_. :_:'excluswely for the whlte face, Where on earth should he have_‘ o
Wlll the court hold that a- smgle drop of Af'ncan hlood o

_.:'_XX——'I‘he exceptlon whlch is made in sectmu folif of the Act in T

qu&tlon ' should not be passed over WJthout con51derat10n

- -"itendmg chﬂdren of the other race:’

) ’I‘he court : 111 take notlce of the fact that 1f there are any e
:.cases if the state of Loiisiana in which nurses of the wihite
J*rdce  are - employed to take: charge of children of the colored':' ot ,
. Tace; “they afe 80 fow that it is fiot tecessary’to consu:ler themasa .
Lt '_class actually intended to be favored by this exception. = Probably -
there ishota smgle 1nstance of such relat:on m ‘the state: What: s
- then is: the force ‘and effect of tlus provxsmn P It srmply secures
- 16 the white - parent travelhng on the railroads of ‘the state, the"-". e e
,rxght to ‘take .a-colored person into the coach set apart for whites - - -
in’ a memal relatxon in® order to reheve the passenger of the care .
In other.'.

- “serise of exclusueness and superrorlty of the whlte race Theyfi s
6 mot cbject to the. colored “person  in .an -inferior or memal
L '-capaclt) Zeas a servant of dependent, ministering to the comfortof <UL
‘__.Tthe w hlte race—but onlv w hen asafian and a c1t17en he seeks to ST

_f':u hlte cxtxzens of the state The dct is not onl; class eglslatlon ;.
e bu[ Lla s legls]atzon w lnch 1s self-condemned by thxs pro'__ 1sxon as o E T

* }m51sts that Act 1T of the Leg'xslature of 1890, of._.,the State of_ e
~ Louisiana.is - null and votd because in tendency and purport 1t is R

__the Unlted Statesr ;
S shall exrst &c v

servxtude ”smce itis used in contrachstmctmn to’ 3_
- tei -is' the estate ot conditiofr of bemg a slavé. "What .~
_'f'w,as_:;the.es,tate_;pif.conght_l@n:_qf a._sl_a}jg? VVe ha\e a rlght to suppose”_ L
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that this term -is used in: the Amendment with- relatron to*the eg- TR
tate or conidition of those- -whorhad up: to-that mement béen §1aves LA

in the’ Umted*States What was that-legal: cond1t1on ?. Th

as defined by the Code-of Louisiana, by the courts of the: verlous' S

states, and by :this- court i Scott vs. Sanford was legall
tinguished -both. from c1t1zens and from “‘free persons of colér,

one ‘thing, he was a “person without tiglhts.” The fact-that he”

wasrthe property of another, that ‘he ‘was held:ifi a state:of ifvolin-

tary servitude; that he unght ‘be ‘bought and_'sol' these’ were ifi+ _
deed:-incidents. of his condltlon, strkag and notable"mcrdents but .
they were.all the: restilts of ope striking and distinctive featire, of - e
his legal relation to the: body. politic, w ‘hich is: expressed by the all- T

comprehensrve statemient that /e frad no rights. ;
grant him-privilege. ‘the: State nucrht ‘restrain: the mas
ty, but no rright of: per-_,on, of famllv. of mam ge‘ of prope' ;

eould . attach:to the slave. He was a person withott rights before - .
the law, and all-the-other d1stmctue facts of his status, ﬂowed from o

this con\‘htlon He could uot mhent =‘.ue Or be sued marr\

without ncru\.. R S
The real drstmctlon betweeir-thie: c1t1zen ancl th°

the one was: erititled to.dife, liberty, the: pU’I'b'lllt of happmesv and

the protectmn of-the‘law, whilé the other ‘was beyond . the: domam

of thelaw eucept when it tooL cogmzance of his: exrstence the _

incident of another’ $° nght &rzsthe-violator of: us beLes :
]aw Lnew him only aa a cnattel or. a malefactor' -

Thls condition of utter helplessuess and dependence camie to “
be- expre.-.-sed in'the’ pubhc and' pnvate rélations of the o clasqes -

: The slave Was not only the property of hrs master ‘birt he’ w.1>
and .pohtxcal

last extrem:ty was he - pernntted to defend hls “hfe

1 - fro ' blow from oue of

" the dommant class W
well as tohis ower.

of Amerlcan slaVery thau chattehsm —mdeed 1t W Kthe one feature

“the chlef element of chattehsm Slav“ry ‘Was aica

condition - of sub]ectron to the dominant Class,. 2 ‘ondag.. qurtef"_‘ R

qeparabln from the mcrdent of owner%hip 'f"_The dage:o
' : f?thrs' o Tt was u

5 :__““i‘d'

)

Egypt snnply denxed them the COmMOR nghtsof men: I?t chd

: not go s far a5 American Slavery ini this #éspect since it did @ot o oo
< by 1w ~deprive theni of all natiral -and petsonal nghts dt leﬁf e

S the family and uslike 6ur Christian slavery did hot.condémna - .

" .whole racé to 1lleg1t1macy and adultery It was this subjectlon" T

10 the coutrol of the dominant race deWdually atid collectlvely, !

G w]:uch was' the espec:ally distinctive feature of slavery as o
SE contra-dxstmgmshed from: mvoluntary servitide: ‘The slave was oo
. ofie Who had no nghts-—-one who differed from the -citizen in that RS :
ST hz/ 10 “civil o ;So[ztzazl rights. and: from the “ﬁ'ee person of' SR
o color m that he had no personal nghts . S

RS Crepancy of ng‘ht, fiot only S0 faras the legal fonn of chattehsm | 3 i
i A ooncemed but $0. far as c1v11 nghts and all that regulatlon of S

There were in all the slave States specrﬁc codes of law mtended :

). for the regulatlon aud control of the slave-class They maﬂced S o

race He Was reqmred to conduct Inmself not only “respectfu]ly, o o
: Whlch term had a very. d1ﬁ'erent 51gmﬁcatron when apphed to the o
T slave than When apphed to the whlte man, but Was expected and B

It meant 0 r&store to lnm the -nghts o

the naml ng'hts ofman-:of Whjch he:‘ - .‘:_:.

G It 1s qmte possrble that the terni “mvoluntary serwtude n‘:ay:
have ‘beén. employed to: prevent that very fc Fin of personal sub-. " :
. ."Jectlon which, soon after the emarcipation of the slave, manifested -
o itself i the enactme""’t..of the. **Black ‘Codes’’ which assumied con- - e
. frol on the part of the State of all colored laborers who did not

,:_.contract w1th1n a certa.m Vume to labor for the commg year. and L
,h1red them out by puhhc ontery. At least, it is evident .that the -,

oo pur] ose of this Amendnienit was not. merely to destroy chattelzsm. iy

o and voluntary servitude but the estate and’ condition of - subJec-" o

dE mfenonty of personal nght and pnvﬂege, wlnch was-_f' ey
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XXII—**Privileges and. Immun1t1es of cxtrzens of the Umted States

It has been suggested that the omissicn of tie tern‘;t- “nghts” ERRNREE o
from the category-of thlngs exempted froi 1mpa1rment by State -

authority, was an intendéd reSefvation of state control We beg to.
suggest that exactly the contraty is-true. g ‘

“R]ght" as deﬁned by Chancellor Kent t‘rs that wlnch any one '.'

limits prescribed. by law.”” ‘Rights miay be natural or confen'ed
The exercise of any right is a “privilege’”

distinction has been. sought to be made between the exermse of
natural and conferred . rights; “that. the latter alone i 1s the basis of

privilege: but it does not rest-on any solid ground. anﬁege is=

the exercise of a legal nght however the same may attach .....

“Immunity’’
with ‘‘right’’—that is the abstract title on - whlch the- clarm that
one may ‘‘have or do or reqmre another to do o any spec1ﬁc thmg

- rests—or with the "pnvﬂege

the exercise or enjoyment of such rxght

“nght ** which is the basrs both of - “pnvﬂege and “1mmu* “ L

nity’’ is, therefore, expressly. 1nc1uded by the use of these terms.

No ‘‘right,”’ of any citizen of the United States, can be denred or. -

contravened. by the law of-any ~State, wrthout impairing. the
‘‘privileges’’ and ° 1mmun1t1es of the cltrzen whrch correlatrvely
depend thereon. . SERLSIRE

¥ XIII—The construction of the Flrst Sectron of the Fourteenth

Amendment contended for by the Plamtuf in Error 18 1n stnct
accord with the Declaratron of Independence whlch isnota fable
as some of our modern" theorists would: have Hs: beheve; but the
all-embracing formula ‘of personal nghts on whxch ‘our govérnment
is based and toward which it is tending with a power hat ne;ther
legislation nor 3ud1c1a1 constructron can prevent Every obstacle
which Congress or ‘the ‘Courts: have . put “in its way has’ beeri -
brushed aside. . ‘Under its impulse, the- Fugrtlve Slave law, and
the Dred Scott dec1810n -both specrallx desrgned to secure the
perpetuatlon of slavery under the const:rtutlon, becaie - actlve
forces in the- eradrcatlon of that 1nst1tutxon It has become the
controlling genrus of -the Amencan people and as: such must

"always be taken into account m construmg any expresswn of thy
.soverelgn w111 more especrally a constrtutlonal provrsron Whlch

Bnmv o PLAIN NTIVE IN HRROR. a5

-whrch governments afe 1nst1tuted among tien 1s to “secure these ‘
- _‘.nghts” Lt : : il P

L mdeclaratlon to be enrolled among the mandates of otr fundamental R
Claw ? Were they thinking how to enIarge the - power of the
= general government over individual nghts $0 as to iiiclude all; or
. "how to festrict it so as to include as few as p0551b1e ? . Were they'_'* -
e thxnkmg of State tights or human nghts . Did they meaii to -
v perpetuate the caste d1st1nct10ns whlch had been 1nJected mto our T

> "‘mamtam and preserve these dlscnmlnatrons or to overthrow and' '
- destroy them ? : g e . LA :

The Declaratlon of Independence w1th a far-reachlng wrsdom:__ :

:secunty of the individual’s nght to ¢‘the pursuit of happmess,‘_’_ B
S a prime, ob_]ect of all government, This is the" controllmg ideaof .. 07
¢ our'institistions. It dominates’ the. nafionial -as well as the state .- 0
governments In assertmg natlonal _control-over both state asid e
- national’ c1t1zensh1p, in appomtmg the boundanes and distinc ve' SRR E
S :-quahtres of each; in confemng on millions a stats: theyhad never.: .
- -='_before known and _giving to’ every mhabrtant of . th'e country L -
- righits” néver before. enjoyed and in restrtctlng the nghts ofthe . = .
ST - states’in, regard thereto,—m doing thrs were the people conscrously A
R and actually 1ntend1ng to protect this nght of the rnderdual to the:
e - If they were, - was it the’ pursuit of
S 'ﬂhapprness by a11 or by a part of the people whlch they sought to* LaEan
Sl ssedure ? . : S
CIf the purpose was. to sécute the unrestncted pursmt of happl-‘.:".,l i
.. ness. by the four niillions then just made free; now grown to nine - o
R mﬂhons dld they contemplate that they were leavmg to the states SRR

T .__-'::__ment of chartered pnvﬂege? Suppose a member of this con:i : e
S may, suppose every member of 1t by somé mystenous drspensatiol _' SR
L '_of prov1dence should wake to~morrow wrth a black skm and curly PR

'in';:'the protests the assertlon of pure Caucasmn ancestry But the o
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“ 'cenductor, the a“tm of Caste, armed with the poﬁerof e e
~ State conferred by - this Statﬂtt‘., will listen nerther to- demal or . -

—pmtest. - “In yon go or out you: g0, ish:snlnmatnm
What hum‘hafuon, what rage wolﬂd then ﬁ11 the jndlcra

How wonld ‘the Fesources of langnage 1ot be taxed in objnrga- L | T
tion:! Why would this sentiment prevaﬂ in your minds ? ? Simply REREE
because” you wotld : then feel and know that such assortment of - ;
‘the citizens on the Titie of race was a discrimination: 1ntended to
humiliate and- degrade the former snbject and: dependent clags—= R
"an attempt -to perpetuate ‘the casté distinctions-on which élavery RESR
 rested—a statute in the words of the Conrt. “tend.mg to reduige the i e

colored people of the conntry to the conchtron of a subject face.’

Becanse 1t does thxs the statute 18 a vrolatton of the fundamental L

- should be glven that constrnctron Whlch Wﬂl remedy snch ten-';"j_:_ o

~ dency and which is'in. plaln accord with its words. Legal refine- - - . |

" ment is out of place when it seeks to find a way both to-aveid the . )
‘plain purport of - the terms employed, the fandamental principle el

of our government and the controlhng 1n1pnlse and tendency ofr s

. the Amencan peopie
N ALBION W. TOURGEE,

of Cozmsel for Plamtzﬁ” in Error Sl

| BRIEF OF PLAINTIFF IN ERROR. .

: _' BRIEF OF JAMES ¢ WALKER Esg orv COUNSEL FOR PLAINTIFF N l

ERROR, ON POINTS SECOND, THIRD AND FIFTH OF ASSIGNMENT or«‘_, =

Asszgnment cy Errars Subdzmszam 7, 8 6. S
The Statute authonzes the Oﬂicers and Conductors of Passenger

- . ‘_'trams operated wholly wrthtn the hm1ts of the State of Lonrsmna,__

__modatrons to Wthh those of otie- or of the other race are assrgned,f

should be snbstannally equal; (3) The: ofﬁcers and condu ctors’ of - such-" _
passenger trains are authortzed by the statite to “‘refiisé to carty on
" sheh train’’ any passenger ‘who shall decline to submrt to, thelr Jndg- o
_ ment as. final and conclusive that he is of the white race orof the =~
4 colored Tace; (4) The statite declares that “feither the condnctornor BRI |

-~ ~'the raﬂroad ‘company . he represents, shall be 11ab1e for- damages S
N for such refusaLm any of the conrts of thrs State 2 (Lomstana ) (SR

T _asreasons 1nd:zcatmg certam partrculars in Whlch the Supreme Courtf .
- of the State erred in mmntammg the constltuttonahty of the statute
: _.711nquestxon _:‘; I - : :

' (7 and 9. )_ The sald statute 1s an 1nva510n and depnvatron of the

R - - e decrslons of its coutts have deﬁned the terms “colored race” and_ s

- “persons of color’” and the law in question Has-delegated to conductors

i ef raﬂ.way._ ins: the right to'make such classrﬁcatlon and- made penall;_ b
-+ a'refusal. to su"bnnt to thetr dec151on : : .

7 accordmg as n' thelr Jndgment they belong ‘to the Whlte race or to the 2o
. colored race, is'in conflict with the XTVth Amendment: to the Federalj'_‘ :
S __Constltution ifiiso far as it operates asa- dcpnvatron of libeftyand - -
it PropertY WIthout due Process of 1aw and demes the equal protectlon of R




PLESSY- vS: ?ek'cnson_. .

K

the laws. We feel confident that upon this pomt we are entltled to a’ - “

reversal of the decree of the State Supreme Court

To begin, the questxon is' Jud1c1al and-iiot legtslatlve It 15 Jud1c1al '
becauise the statute cominits to the final and concluswe judgment of a.

railroad conductor whether a really “white maii is to be classed as d

colored man. It is ‘not a leg151at1ve question because neither the
statute in . question not any othér law of thestate, Hor-any precedentj-. o
of its tribunals withit the scope of our research has ever deﬁned the °
terms ‘‘coloted persons” and “persons of the colored race.”: Recourse'; o
to the statute laws ard judicial reports of other states makes mamfest R

a most unaccountable vanance in the COHC].IISIOIIS al‘l'IVEd at

The statute we are consldenng leaves uncertaxn and 1ndeﬁn1te whok

has left it to railroad conductors to surmount the: dtﬂiculty, and'to

ensure correctness of Judgment ot their part; the statiite exempts théem =
from habxhty for error of Judgment or wilful petversion of the power f
committed ‘to them in any of: the eonrts of the state But of thls o

later on.

It may not be an unillterest'ir'n"gr faét "ﬁrhich' we have anthorltv to" an- EiE
nounce, however, that there are almost as many definitions of the terms, = -~
“colored persons’ and “‘persons of color,” as there ‘are. lexlcooraph e
ers and courts of . the hlghest fesort in the several stateés of the Umon R s B
After dJlrgently serutmlzmv the old Blaek Code of Lou131ana, we. ﬁnd L

mulattoes of the first’ degree

'Under the Mlch1gan State: c011st1tut10n the petmoner now before the--'

eighth Afrlcan blood moreover the adnnxture of. colored blood is ot e
dlscernable in petltloners complean People ,5 Dean; 14 ‘Mich., - i

406. - In North Carollna, accordmg to the North Carolina Rewsedfﬂ_"‘:"' ' i
Code, (1850) ch. 107, §79, petitioner is. classed as af“free negro' ”i,i'::_:“-.l_ R R

State os. Chavers 5 Jones, N C . T

As we sa1d before, Lomsxana law and precedents are sﬂent on the o

subject, as far as our: research extends. But what, if it were otherwxse?
How would it affect a citizen's constxtut:onal fights 'to be classed by
law as a white man' in ofie state and as. a niegro. or person of color A
another state ?

BRIEF OF PLAINTIFF IN ERROR SRR 39 o

_ _:_"The eﬁ'ect would be to make petltloner s nghts and pnmleges de--_,

. pendant of- such class1ﬁcat10n, and would therefore be void. - IR
o Nobody can ighore the fact that while the pohtlcal rights and pl’lV1-=. Do
leges of white and b]ack are equal before the law, soc1al recogmtron, ey
‘a5 of - the Whlte race e B RN &

L communlty, often based o1 1o hlgher claim, from wh1ch however the R G
" humbler citizen of the other race is practically excluded. - S

Although sticcessive. legxslatures of this State have purposely neg- =

'lected of madvertently oniitted, to definie what is meant by - the- térm SRR
coIored Person; - or persons’ of the colored race,” of w]nch ‘other
s '_States and -commiunities have not been so nnmzndful as appears by -

ertarn statutes ~and constltutlons to. Wh1ch We d_treetly refer the '

: -approved ]uly Ioth 1890 has delegated this power whether 1eg1slat1ve s
~.OF 3ud1c1al ‘to “the .officers and-conductors of ra11way tra1ns, author-'_ T
izing them to adjudge who i$ white and who is.colored; and thus to. -
_--{-d.lscnmmate ‘on. the ground of race and color. . The exércise of Stch 5
© - -suthority; we. ‘had almost said. Jur1sd1ct1on, must often be attended with -
.great dlfﬁcnltv, mist - often. depend ‘upon closeiiess of observatlon, or L
upon evidence-not always read1ly accesstble In a wotd. the lemsla-:‘ ot _
y -+ '-ture has avoxded tlns respons1b1l1ty, and made 1t devolve upon the" SRR

: “A negro is a person havmg 111 h1s vems one—sntteenth or more of

:'_"'A_fncan blood . (N ‘__f._Car ) 11

".'f_:person, and isa person Wlth one fourth or. more of neo*ro blood ”_;_ B |
""-;]ones 5. Commonv.ealth 80 Va. 544 Y PR ST s
- “THe word tiegro means a black man; one. deseended from the Afn- SR
dan race; and does not commonly 1nc1ude a mnlatto Fehx vs State,
' 18, Ala. 720. : IS S
¢ Negro does ot 1nelude a person who has less though only a drop T
o iless, -than one-foufth ‘of Africatt blood.””  McPharson . 4s. Com 2_8 Lo
- Gratt Va 939, Am and Eng Ency of Lavv, Vol 15, p 946 e

.:" ..-Medway s Na'ack 7 Mass. 88

“Under thls deﬁn1t1on 1t has been deelded that a person whose: :




40 T _a'xgaésytvs_; ieeiieﬁs;oﬁ;

father was.a. mulatto and tvhose mother was a wh1te woman, -Was
not a mulatto. . But all courts have not followed 'this distinction; - -
baving. considered. a mulatto. 16 “be .a persan: of nnxed wh1te, or.
Kuropean.and: negro descent, in Whatever proportlon the blood may Jbe S

mixed.”’ - Am. and Eng Ency 947, and Cases: there crted

physicians that_ the foot was:one of: the dlstmgu.tshmg marks of race S

Daniel zs. Guy, 23 Atk 50

“‘Persons-are-white; within: the. meamng of: the M1ch1gan State Con- i "_::,_""
stitution, who ‘haye less than one- fourth of Afncau blcod' 7 People fLi i

* vs. Dean, 14 Mich: 406. -

“‘Person- of: color, means-a person of Afr:can descent Helrn TS,

Bridault, 37 Miss..209.

‘“‘Free person_ of .color, " means a. person descendant from a uecrro AT
within the fourth degree: mcluswe though an’ ancestor m the _:'_'_..:- S i

_intervening. generataon was Wh.xte
L. 384 '

err: e State v$ Chavers 5}ones, N C 1

““Phe question whether persoms. are: colored' or thte where color.' ‘

and features:are- donbtful is. fot: the most part for: the jury to: decrde by
reputatton, “by- receptrou mto soclety, and by then' exercrse of- “the pri

Tax. Collector. 3 RJch S,' ‘;-'.--1-36’.' 7 e
C*“An mdlctment chargmg defendant as a free' perso . €0
with: carrying -arms; . cannc . "
Cafolina -is-confined to ﬁ-ee negroes State -

Under the provrsmns of the Mzehrgau C

Indlan blood one-fourth Afncan aud the'"' remamder Whlte 15
entltled to: vote 1869e Walker Ds Brockwav 1 M1ch N P 57_.-_

but the wexght of the ewdence 1s for the: Ju:ry'
Clements, 39 Ga 232 T

o Court of- the Parlsh of Orle_ans decxdmg the suit of otie Raymond £o ST
- ﬂ' annul hlS marnage, ,says “a quadroon 15 one part of the Afr1can ot _
negl'o race “xxx’ Instead of marrylng a womau of the Wh]te or'. Lo

if_fourth of the negro or: Afncan race:” Ibld Vet-in this sutt of Ray

. mond agamst his wife, heé' set up for- suﬁic1ent catise -to annul his .
- anarriage;. that he was m1staken~ in the behef that she was. of pure B
_.CaucaSIan 4lood \ s : o R B

S Successzon of Colwell 34 La An 266 whxch declaree.-
: 3/ personb to’ be lecral
FR It 1 forbldden in: elghteen states of {he Amencan Umon, and 15 made e

v penal in: Pennsylvama Cahforma and Mame w Ibld S ;

oS Ine 1866, .the state of V1rg1ma enacted a law e\:p __ s]y mcludmw-? e
: ""',','-quadroons, in the class termed colored persons. ol
o These opmlous statutes and constltutlons 50 Wldely at Variance-';" R
jwhen compared w111 enable this Hon Court to estimate the magnitude’ -
~of ‘the task which the. Lours1ana Leg151ature has  imposed upon rails
"7 troad conductors by requmng them to c1a551f3 and’ separate their passen- ~ -
e }.__fgerS“ according to: race ‘and color. Bat We pass on fow to trace the . . it
' lines-of 4 parallel thatked and dtstmct betweeu the’ sub_]ect we have Ju:.t_ e
- 'dlscussed ‘and another subject apparently d.lSSImllar upon Whlch th}S .
G I—Ionorable Court has already decreed SR '
'_ The Supreme Court of . the Unlted States 1n the caee of the Chxcago
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never fixed or declared what charges were “equal and reasonable,

and conclusive,’’ on the contrary that they were the subject of Jud1c1al‘ :
investigation; that the- Mintesota law deprwed the Railway Company sl
of its rlghts to such mvestlgatlon by due process of law, under the): e

ages for the mvestlgatlon Jud1c1ally of the truth of a matter in- con— R
troversy, and substitutes therefore as an absolute ﬁnahty the action. of R
a Railroad commission, which; in view of the powers conceded to it RS
by the State Court, cannot be régarded as. clothed with Jnchcral func-- T |

tions, or possessing the machmery of-a court of Justice.

In the same case, Mr. Justice Bradley dJssentmg said: “Due process"_ ; A
of law does not always require a court. It merely requ:res such:=

tribunals and proceedmg as are proper to: the subject in hand

A line of federal cases, 1nc1ud1ng Budd o5 New. York 143, .:_U S

way Company 51 Fed R. p. 529, are to the same etfect

They establish and confirm the’ pl‘lI!Clple that ‘where.: dlscretlon ~has;_:___
been left to State Railway Commissions to declare what rates shall ‘be PR
adopted as a tariff of fréeights and charges that is “‘réasonable’ and-% ERE

Just or that their recommendations 'shali‘be ‘‘coniclusive evidence,’

or “‘sufficient evidence’ of the reasonableness of the ratés they. ﬁx R
there still remains the question for Jud1c1al determisation, accordmg o-’*?: B
the methods of 1nvest1gatlon appertammg to courts of Justlce “The_:;

due process of law; and in so far as they are depnved of the same i | ..
right of defense in the courts that othier htlgants Would ‘have under the'_ S
same c1rcumstances they are denled the equal protectron of the laws "_

U. 8. 517, and the other cases referred to was that the leg'lslatm'eﬁ' -
itself had fixed the rate of frelght mstead of leavmg chscretlon to a-- T

local rarlway commission.

This is espec1ally ‘what we are contendmg for in the case now beforesf." N
this honorable Court.” The. leglslature of the State of Lon151ana 1nstead‘.. L
of defining the terms ‘‘colored person and person of the. colored Tai -}_’ e
has committed this important function, fiot to a failway commission, =

but to railroad conductors, whose Judgment in this regard fs 1o be ac-'i N

cepted as final and conclus1ve under penalty of fine and _mpnson-

ment; and without recourse to any of the. courts . Cof the State, whlch"__";-;""l :
is expressly denied by the. statute, incase a conductor ‘should refuse _
to carry, and eject from the tram a passenger who w111 not accept h1s e
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Judgment or decree as final and conclus:ve, as to whethet he should. _

be ¢lassed as of the wh1te race or of the. colored tace. Therefore we

L Ay that - such provisions in the Lou151ana statute of . July Ioth, 1890 , R

. --deny the petltroner due process of law. as ‘Tespects his - ‘property and . oo
hiis hberty, and also that he is deniéd the eqital protectlon of the laws. .~

which is'a rlght every citizen of the State of Lomslana has; under the

F ederal Constxtutlon and there ex1sts Ho suﬂic1ent reason why passen-- .

5 Agam, 1t iy be added whrle a ra1lroad conductor is perhaps the__';%i__. e
only person who can convemently determme whether a passenger is of Sl

at the speed of th1rty -tiles an hour he catinot do $0 arbltranly and.
_;w1thout fule and reg-nlatlon prescrlbmg the limit withis wh_tch hlsj L
C _-Judg'ment shall be exerc1sed and there cati be no due process of lawv" .

: "':_'to define. what is meant by the terni “colored race,” and how the facts'_ o SR
< shall be determmed ) - = SO Lo

: There 1$ besxdes what we have sald a. pract1ca1 every day v1ew to. be :
--‘taken of ‘the working of the law in questlon, Intermarnages between"'_ L ET T
persons of dlfferent races 1s legallzed and encouraored in. the State of o Cne

| 1890 entttled an act to promote the comfort of passengers etc The con= -
e ductor 1s authonzed under the law in qu&stlon, to a551gn the husband
--to one coach set apart for persons of one race and the

And. still it is per-'i'-u

o s1stently contended that thxs law does not dlscnmmate on account of -

- Tageé of color To pursue the prmc1p1e another step beyond this: The., -
A :",-.statute actually separates parent -and: chzld If the husband is'white. =

S and the mfe colored thelr cl:uldren partake of the status of then- :

- mgn them to the coach set apart for colored persons, on the other tiatid, -

-, the same riile ‘does fot hold good; -if the- husband is colored and the -
L wife s wh1te thelr children do- thot: partake of the status of their
"'--:'mother, as 1n the 1nstance Just referred to, they partake of the status of
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their. father, and' the conductors has authonty to- assxgn them to th

" coach set apart for colored: persons

The trouble. with: this law -is that 1t perpetuates ‘FACE- prejudlce"j_
among-citizens of:the ‘United States; and ‘that the spmt of caste and_--' S

race-js- exemphﬁed in the-Spifit. of legislatlon o

The fourtéenth amendment prohlblts a state from. deprwmg a person : i '}: : 'j: s

of hfe hberty, or property W1thout due proces:. of Tas Vi and’ fr

any c1t1zen as'a member of socletv ““T'he dnty of protectmg ali 161
citizens:in the enjoyment of an equahty of rights was: ongmally :
sumed by . the States and 1t stﬂl remams there The onlv obhgatm

the. nght ’I‘hls the amendment guarantees but no. more-'- The: po

of the Natxonal Government is :limited to: theé. e'iiforcement of th}s:_

guaranty 8 UL S.ows. Crmkshank 92U S 542

Another view of the snbject “matter may be taken to show thel_:" o
impracticability of carrying the statute into operatlon thhoutf ;

encroachment upon - other fundamental tights. of - thie &itizer:

It Has been decided by the Supreie Court 6f Lonlslana Exrel:
Abbott vs. Judge, 44 La ;Anl. 583, that'the Taw'i is nnconstrtutmnal ag: - .

regulation ‘of - commerde - between the States; ‘a  power ‘which

propnately belongs to: Congress Interstate passengers, afe, therefore_
held not toibe aﬁ'ected by the - provxsxons of tlie: statute. Its operal f
is’ then confined to’ passengers travelhng wholly W1th1n the state. ‘That

1s to say the laW W1th respect to passengers w1tb1n the state_ _ab

the nght to-seek and enJoy the soclety of the other but "ltf.. 1s dot the o
same’ W1th respect to the second ‘bécause hé. or she is not permrtted to - |
travel on the traln except 1n the coach a351gned by the condnctor' ' on :

of our argument Equai nght means the same no'ht sbared by all.”

alike. ‘We are told that we are bound: to accept ao true What_ the &
of the statnte annonnces as" its. objec i ““to promi S

PaSSEngers -But-we must be pernntted to urcre at least a-mild '_'_rotest-_f.- PR &
against’ the- acceptance of the - unrversahty of thlS axiom, wrthoutf__-_ o
lmpugnlng the smcenty of the leorjc.lature When it 1§ self eviden that ol
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-

s the text of the statute destroys oiit: fa1th i the*trtlethat caps 1ts-= i
S ”_ headhnes Llsten "to_ what ~the Honorable ]usﬁce Harlan quoted - m-' TR LT
SRS 'the CL‘" ghts Case “It»qs not*the words of the law bnt thenntern‘al-f’iiy o

e ':fnrmsh an exarnple Wthh‘WE‘f}Ilnk calcnlated 1o dzs‘pel--""f— Ll
_every@doﬂbt—on the—subject ‘a-white man; mamed to-a: colored ) rson,__-'f-f L
N boardmg“the “tram has the ng'ht {0 enterand ta‘ke hIS seat 1n he 'wh1te S

bI"‘k servant employed as nnrse, may occnpy the '

Ceééh‘, Eﬁotfs_oéiéi:it fpéﬁhittéd#to?"the' ::;colored Wife' H

‘ ge jmth any nnsbehawor malrzm 17 se, br malum prolzzbztum

.‘un"dera' constltutlonal law’”wmch has forfelted ins nght to personal'_‘.‘_f;' = S

e ; it onal nght reserved to hun ‘-by the Federal
. 7"1'Govermnent ‘must grve way for the public'wélfare?  “The demirrer to-

APTY theplea “he set: np~negat1ves every ground’ of complamt agamst “Him, :
e ;':except that he ms1sted npon remammg ina passenger coach of a localr R

- that-the taw: he*ls chargedmth wolatxng was - enacted 6 promote the
- confort-of passéngers travellmg on rallroads operated wholly within' -~
“i° " the “liniits of the state; other-than “stréet-railfoads, “by assigding to . -
- sepatate coachies and compa:rtments on the ‘trdins; personsiof the white - - © 7!
- racé-anid thosé of ‘the colored-race. - As- a mattér-of law, noboﬁy will.. -
-:'_‘challenge the state 's Tight-to: regnIate the operation of ifs own railways
-thh1 he "'hmztatrons presc ‘ bed bythe Federal Constxtutlon ‘But g _f '
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thls right to regulate and control must not mterfere w1th the rlghts of

' thlS power miust they be depnved of any rrght pnv11ege ot 1mmun1ty

secured to them by the- organic . law. He complams that Hie has W

suﬂ'ered all these wrongs,_ under anthonty of the state statute, and
that the same law denles hl.tn remedy, _or the nght of recourse to any

ceedmgs thereunder ThlS is.a bold ass
be he whlte or. colored Who has been a"

it has made to be a cnme:_ i
acrnne 1n the natm'e of t_ , i

his person hlS famxly, or hrs property agamst unprovo sed attac_
nnlawful mtrus:.lon HIS deprlvatron of hberty for thls cause, Wheth_k_

comfort of passengers on ra11ro d’ j
the races : : L

- regulatlons Pohce regu]atlons should be reasonable h_and not in

BRIEF OF PLAI‘\I’I‘II‘I‘ I ERROR LT T g T R

; ,'...the sacrlﬁce of natural and. Jnahenable rtghts nor can they make a SR
-'cnme ot of a’ nataral rlght S T
T Not any sectlon of ‘the statute under dlscussmn whlch contams any '_
RN 'penal clanse;. is constltutlonal certamly ot that section which- author- S
izes. the condnctor to dnve 4. man fromi ‘one coach to another, whether S e
"I‘hese are so me of the Wrongs the fr T

“It zs not competent for the 1eglslature to gwe ‘one class of citizens i
legal exempnons fror.n 11ab111ty for Wrongs not granted to others, and'__:_' :

Detrolt-r-Free Press Co ; 72 Mlch 560 16 Am State Rep 544 ”

“A_statute whlch attempts to reheve newspaper pubhshers from Te- -
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statute anthonzes the oondnctors of Railway "trams=to assrgn therr pas--;

setigers, aceérding to-their rolassrﬁcatron of ‘theém ‘as -Persors

white- race and-persons -of - rthe: colored race, 1o separate coaches,-wrt‘h« : ‘f::
out regard -to :the fast that “the -coacheés and -aceommedations . to
whlch‘those of “the other race are assrgned shonld be snbstantxally

eqnal. v _
The. Supreme Conrt of *the state savs thzs

w111 not support such constructron
to. but lzttle when the rtext of ~the statute (Br .Rec

are-to be _construed as: strzafz juns Tﬁe.‘“-statnte leaves 00 nmchfto be
snpphed by 1mp11catron, to help out conclusrons respectmg the lnten- "

the text. of the several sectxons to mdlcate that the aceomodations tof -

which-a contumacious: passenger is ass1gned by the condnctorhshalLbe
equal to those from which “he is expelled. Thisds left entirely to.in-
ference though the statute is penal a.nd therefore to be construed.

e qnestxou ' hether: |

the accommodations are eqnal ‘ot Fot. The -conduetor ‘8ayS: the_

passenger must .go: toil:us -or-that: coach and_no more :about it eitheri.-_::- -
in-conrt «ar-out of court C[lhe one_ma:y he_a;palace_car 1th ,other a_:_.._.r
cattle car, but ‘the passenger miust ohey at ‘the: wpxe dz:rzt .of the" COn-

ductor, whon_not even.an.officer of the. state bat.a meére —employe of
a. raﬂroad In “you .go; or. nﬂ' yongo, ﬂwon Fefuse;” andSf you

““insist,”’ up yor:go:to. the: Barrsh _rxson and: 'theszmnal eouzt P

. Jf <_ﬂns text'be - apphed thae--rlaw carmotrescape*the“tamt_

stiturmnahty arpon ‘this gronnd alrme, ?hecansetﬁrmsectron promotes»the--% o

conducter: tod:herpemlommlevaﬁon of . Jndge-wrthout appeal,, and his: o
decree is to be accepted at the passenger S penl fiot - only as. to w!hoj_i e
are white an:l wilo are colore:l but as an 1mp°rat1vc command that he"--j‘

_i;rmri- or Pramrrrr« IN ERROR. gy

shall go where he 15 ordered whether the accommodatrons are’ equal
Lor not; and Whether or not he be correctly classed as white of colored g
s If they are not eqnal there is a clear dlscnmmatron betiween the pas:
sengers founded ‘on Tace o color " We doé sot ‘méan to be nnderstoodf‘-

tosay. that itis unconstititional that a rarlway officer shonld 50 nnsbe—-": -

- have, no matter what hig motive, bt we do attack as unconstltntlonal_f-f o f...

C the statnte for $0° anthonzmg and enabhng hifii - to m1sbehave toigay.

. nothmg of the 1mpun1ty 1t has attempted to couple Wl,th thxs anthon- R
-.zatxon ' ; O R T T

:‘;' fort and accommodatron whrte passengers are ¢z lled upon to take the SRR
| Ves; when they are m1staLe_ ~for -colored: persoms. T
- nAfter a“ll however drscnmmatlon in‘the miattet is evident, and whether: *
- for or against the white tace, or for or against the colored Tade, itisby i
-stat legrslatlon on account of r'ace or color, and such dlscrrmmatlon C
T is forbidden. : . R
< The" mformatxon (Pr Rec p. 4) presented by the connsel for the
State of Louisidsia, farthfully follows ‘thé statute by keepmg srlent as. to = o i
. whethet the coacti to which the conductor ordered the petitioner to'go, .+ -
B f;-_Was or ‘was not eqnal in pomt of accommodatlons compared w1tli’ the s LR
. -Coath from which he was expelled, Neithier ‘does’ ‘the B
charge that the petltloner H A Plessy; is.a: colored man and that he R o
insisted -on. Temaining in- a- coach .of 2 failway - train set apart for LR
e persons of the white 1 race, af allegatron whlch has: been mdnstnonsly T
. suppressed in the information, sifiply - We infer;: because there exists =
' i"no positive’ law or precédent in Louisiana to. authonze a legal conélu- R
~siof _.w”hether an octoroon is to be: classed a8 of the white race or'of the. =
. colored race; although the. aﬁidavzt contamed rn "he record(p 4; )under L
o j‘whrch petxtmner was arrested and thfown into prison for: refnsmg to_-- o
. 6béy the comimand of ‘the conductor filly recites . the fact. We con- .~ i
- deseend;. however 10" not1ce ‘a ‘mere’ soph.lsm on the part of the re- .
o j__-spondent that petrtloner has not set. up in his_ plea-- ‘whether ‘he is of -
- the colored race or of the white" race: . Weé havé: been taught that -~
o Vaﬂidawts mdrctments and 1nformatlons are the- appropnate sourees. .
. from Whrch to seek for the knowledge of facts charged against accused ¢
.;.i_-__.i..'f-.Pel'SODS -and “that- the burden’ of ‘allegation and ‘pFoof as to-whether - - "
- petxtroner is-of- the Whlte race Gt of the - colored ‘rage’ devolves ----- - upon .
~the’ “state, as part of the accusation: agamst petltloner Any way. e
L - this fact could only’ ‘have beer pleaded by defendant by Wway of ‘ariswer, T
~ o orget up. by way of. proof to: the merits of the- prosecntlon and not’ by .
S -;way of. exceptlon 16’ the | Jnrrsdrctron of ‘the cotirt, which. is the - somly: oo
T 4"questron we have anythmg to do wrth The-i issue upon the plea in the SRR
lower court narrowed down -was sm:tply whether the court had a .
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founded npon a state 1aW in conﬂxct w1th the amendments to. the i
United States constitution; It is the only issue here; before the Su- N
preme Court. Whether the petrtloner, H A Plessy, 1s thte or o

termmatmn of the questmn of a_couft’s. junsdlctton or authonty to P
hear and determine ‘a case upon ‘constititional grounds. Every fact -
and argument is set up in the plea filed in the Cotirt below, that TOET

peutloner depends upon in: this: Honorable Court to show that th

state courts wetre without constltutlonal authotity to entertaln the pro=

ceedrngs complalned of agarnst pet1t10ner

Indeed, neither'the 1nformatzon nor the statute enhghten as whether L
‘a passenger who is an octoroon and 1 1 whom ¢olor is not drscermble, PRy '_ i
should be asslcrned toa coach set apart for’ colored passengers, or toa. - -
coach set apart: for white ‘passengers. - It appears 1o -us’ that ini’ e1ther

event, such octoroon is ‘made to suﬁ'er 1ot for hls own fault ‘But be

cause at WIH one conductor has authorrty under the state law to assrgn_

passenger by race belongs ; Now th= error npon thrs pomt con51sts"::
in the absence of data, precedent ot statute upoii- wh1ch 4 conductor

is to dec1de How can the court 1tse1f" say to what race beloncr quad—

nnxed races representmg almost in perfectlon the CaucaSlan type
There must be a t1me when color runs out entlrely When is tlns ?

from the Aﬁ'lcan ancestor 7 Who What la'ﬁf has ﬁxed these degrees P e
Who will say from mere. mspectlon whether ‘the relator in thzs causeis . -

of pure Caucasian bléod or otherwise ?- The coniductor “of 4 raﬂroad'f S
train is expected to do-all thlS, Wlthout the a1d of thé. lemslature! orof ="

the court to guide him. T he race to which. the octorooit belongs is .-

_ just where the state Supreme Court Ieft 1t 16 be decrded by the razlroad
conductors ‘ . o R S : g o

i n'rziiz'p'ofé niuﬁafﬁé IN ERROR. . si-

The court is. conﬁdent that the statute obv1ously prov1des that the_":

_ -;--‘passenger shall be ass1gned to thie coach to which by ra¢e he belongs, o
_'-_'Vbut the trotible_ is ‘thé court takes for granted ‘what is only assumed .
S ,and not granted or proved that s 1o say the race to: “which- the passen-"":- L
.- ger belongs; when neither jutists; lexicographers, nior. scientists; mor ~~~ .
- .__statute laws‘ nor adjudged precedents of the state of Louzsmna, euable,'}-' e

a1d ""

e of at ; yiof the colored FACES, .Wlnch race is the colored e
ferredqto-in the statute? There are Afncans' Malays, Chinesg, Polyne-'f TR
.- ‘sians; -there are grrﬁ's and mulattoes, But which. of all these is'the
f’"colored race the statute. speaks of ? The leglslature nnght have rehevedf e

g from thls perplex:ty, but 1t has ot done so.. : '

“'I‘hat nelther the conductor nor the

. ".;ra11road comPany he represents shall be liable for. damages for stch - E
el :':'urefusal (to carry the passenger who refuses to occupy the coach to

Yet the Supreme Court of the state is- clear in ltS optnlon that”the ST
U statute does not exempt the oﬂicer or conductor from damages for re- o

PR __.'ftmn ‘the- contrary of What the court has malntalned is equally apparent o s
ol __':.More than this, we think we dlscern the motlve that induced ‘the. Tegis- -~ L
I lature to 1ncorporate thJs unportant prowsmn 1n the statute The_- CeTk ol

If they mean nothlng

qulcken then: 1nterest in a matter to which they Would otherwrse be.:_-__ DR S R
s 1nd1ﬁ'erent Thé. courts- of the state aré sought to be réndered power—: R

L less to condemn conductors and failroad companies as responsible for -
- -the -consequerices, of their owsi-acts and the abuise of dlscretron reposed R

_:"'m them by:the provisions of the statute. = - S SR
e '.The 1eg151ature nught with: equal reason undertake by ant1c1pat10n:':'-- o
SR to say that the courts shall not condemn a pohceman for clubbmg an IR
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In thls ‘sanle connectnon wé' wrll add that by tlns prov:[smn the leg-_ - ) S
islature of our state has undertakesi t6- Sdy what constfuction: shall be =
placed on the statute, and to. interpret the constltntlonahty of ‘its own: e

act, an undlsgulsed Aassumiption of Jud1c1a1 power.

‘‘A-mandate of the 1eg151ature 1o the Jnd1c1ary, c‘urectrng what cons B
struction shall be placed on existing statiités; is an assumption of ju-~ -

dicial power, and unconstititicnal.’’ Governor 5., Porter, °5-Hum. 165

“A. statute prov1d1ng that 110 person shall recover damages from R
municipality for an injury from a defect ina h1ghway, tiless he re_r-:_‘-‘__. SR
sides -in. a country where snmlar injuries: cofistitute a hke camseof - |
action, is unconstitutional:’* (Cleaﬂy because it demes eqnal protec- S

tion of the laws.)  Pearson’ vs Clty of Portland 69, Me 278

‘“Positive rights and pmnleges are undoubtedly secured by‘the.f-:
XIVth Amendment, but they are secured by way of prol:ubrtloﬂ e
against state laws and state proceedlngs aﬁ'ectmg those no-hts and T

pnvrleges Bradley, J. Civil R1ghts cases 169, U S p 3
““As to these words from Magna Charta ‘by. the law of the 1and ?

after volumes spoken and - written, - with 3 view to their exposmon ;
the good sense of mankind has at length setfled down to this that. they - .'.7 .
were intended to secure the individual frof the arbitrary exéreise of . .
the powers of government unrestrained by the. established - pr1nc1ples

of private rights and distributive Jusuce ¥ Bank of Columbla 5. :f.. el
Okely, 4 Wheat, 244- . _ : S

Assz:gnm'erzi q/; Ersors, Point Fifth. _.
Frers. This leads s to another b"anch of the algnment cl

connected with what has been said: That oﬁicers and- conductors of "';7 R B
passenger trains are anthorxzed by the statiite to- “frefuse tocarryon 0 -
such trains” dny. passenger who  shall declme to- snbnnt 10 therr_ CT

judgment as final and: conclnsrve that he is of the whlte raq
colored race. s

‘The opinion. of the State Supreme Court was rn eﬁ'ect th 'r“the! el
statute utterly repels the chatpethat it vests the officers.of- the ¢ company,,_-;. AR
with a Jud1c1a1 power to- determirié: the race to whrch the: passengerbes. - - - E-
longs.”” - This. was. érror on the part of the court We are. agam fOI‘tl- TR

fied by reference to'the: statute

According to the znd sectlon of. the act it is. expressly prowded that‘ St
“‘the officers of 'such passengeér trains shall have power afd.afe hereby .- .}
required to assign each. passenger to the coach or cotnpattinent: dseddfor - . . Fo
the race to. whlch ‘such” passenger’ belongs, '’ and términates with the - o
provision that in case of refusal:oni the:patt of the Dassenger. to occupy. S
the coach to which he i is assrgned “sajd officer shall have powertore- - k- -
fuse to carry such passenger on hrs trarn and for snch r\.fusal nertherﬁ-"_ - RS

- BRfEF oié’_;fi;hfs'rf'iserﬁ ERROR. (-

B ;_-.he 1i¢ _the rallway company wh1ch he represent shall be 11ab1e for . .
"'z-damages in any of the courts of this state.”’ (e R

The only reason theé cotirt has given in its decree for overrn.hng W a_tf

w - afe here contendmg for; is to affirm what we have said in eqmva-if_‘_-_ E
S : -The cotirt said “‘the ‘discretion’ vested in the officer to -
.,‘decrde' pumanly the ¢oachto whlch by face each passenger belongs is -
'onIy that ‘necessary discretion’ attending any imposition of 2 duty; ° LT
| What idea do these words convy? Nelther more nor less than"._ ; R

we say ourselves

: decree, are the equlvalents of the words “Jud1c1al power ’ whlchi"_ ST

‘...-.'whatcoach the passenger belongs to; he “decxdes” atithe samie 1nstant._".. L
= "'"hether the- passenger is of the white tace ot ‘of the ¢olored face; and Pl
if the passenger tefuses to submit to. the “d1scret10n of_ the: conductor s

to: decide,” -OT h1s “Juchcral POWeT; 2 “or the “necessal:y'dlscretlon that'

;_attends the exércise of the duty 1mposed upon hitir;’* which L all one._ Ra e
A 4 ".thlng, the conductor shall have power to refuse to' carry “stich passencrer g j
o] his t:ram ' So that sentence follows speedﬂy upon the heels of the S

R Judgment

JAMES c WALKER G R
' ; cy' Comzsc’l far Pfamtg?' m Error






